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INTRODUCTION

1
2

In September 2007, vast areas of the Plumas and Lassen National Forests were

3

reduced to cinder by the Moonlight Fire as a result of neglect by Sierra Pacific and its

4

contractors, who abandoned a work site where they had operated bulldozers on a red flag

5

warning day, without conducting the fire inspection required by state law. In the seven

6

years since the fire, Sierra Pacific has devoted itself tirelessly to avoiding responsibility,

7

employing a campaign of scandal mongering and unscrupulous legal tactics which

8

continues to this day.

9

Two years of discovery produced no evidence that the Moonlight Fire was caused by

10

anything other than the defendants’ neglect. So when trial became imminent, Sierra

11

Pacific voluntarily entered a settlement and jointly requested dismissal of the case. In the

12

settlement agreement filed with the Court two and a half years ago, Sierra Pacific

13

acknowledged that the facts might be different than it thought and expressly released all

14

claims, “known or unknown.”

15

But Sierra Pacific only pretended to settle. In a press release issued the same day,

16

the company and its lawyer declared that the settlement was “just the beginning” of the

17

dispute now pending once again before this Court. A more direct way of putting it would

18

have been “Sierra Pacific entered the settlement agreement in bad faith.”

19

Twenty-seven months after releasing all its claims, Sierra Pacific finally filed its

20

motion for relief from judgment last October. One of its central claims is that a Forest

21

Service employee who investigated the Moonlight Fire committed perjury in a deposition

22

by denying he could see a white flag in a photograph. But as explained below at 41-45, the

23

only way Sierra Pacific could make that claim was by excising pages from the deposition

24

transcript where the witness testified he did see a white flag once the photograph was

25

enlarged enough for it to be visible.

26

The same deception actually succeeded in state court. Based in part on Sierra

27

Pacific’s false accusation of perjury and the same doctored transcript, a county judge

28

ordered the California Department of Forestry and Fire Protection to pay Sierra Pacific
1
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1

and the other defendants more than $30 million in fees and expenses.

2

For Sierra Pacific, accusing someone of a crime based on a doctored record is

3

business as usual. It does this twice in the supplemental brief. See infra at 41-45. It also

4

accuses other people of “felony” obstruction of justice based on a misrepresentation of

5

testimony by a witness who actually disavowed knowing any information was concealed.

6

See infra at 86. The Court has already found professional misconduct by Sierra Pacific’s

7

lawyers several times, including misrepresentation of their identity in prohibited ex parte

8

communications. See infra at 7-8. Further ethical violations await decision on the

9

pending motion to disqualify the lawyers and to restore to the United States the

10

confidences those lawyers wrongfully procured in violation of the most basic duties of our

11

profession (Dkt. 613.)

12

Whatever may become of the state court order, Sierra Pacific’s deception will not

13

work here. There is no plausible claim of perjury, nor any fraud. All of Sierra Pacific’s

14

accusations are false. But, as explained below, there would be no fraud on the court even

15

if the accusations were true.

16

*

17

We begin by explaining the principles that circumscribe fraud on the court as a

18

narrow doctrine, in deference to the deep-rooted policy in favor of the repose of judgments.

19

Next, we explain how three of those principles defeat all of Sierra Pacific’s accusations.

20

Then, we rebut every accusation made by Sierra Pacific.

21

These are the broad principles that defeat all of the accusations:

22

First, as explained below at 20-22, fraud on the court is a rule of equity allowing

23

relief from judgment for “after-discovered fraud.” Hazel-Atlas Glass Co. v. Hartford-

24

Empire Co., 322 U.S. 238, 244, 64 S. Ct. 997, 1000 (1944). Therefore, the Ninth Circuit

25

and this Court have repeatedly held that there can be no fraud on the court if the opposing

26

party either contested the alleged misconduct or possessed facts or evidence to contest it

27

before judgment. See infra at 20-22.

28

Perhaps in recognition of this principle, the Court ordered “[f]ocused briefing” on
2
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1

“how and when Sierra Pacific discovered the alleged misconduct, specifically identifying

2

whether Sierra Pacific learned of each alleged act before or after the settlement and

3

dismissal of the case.” (Dkt. 618 at 2.) Sierra Pacific’s response is 136 pages of argument,

4

which avoids even a partial response to the Court’s question until page 58, where Sierra

5

Pacific finally admits that it knew of the first accusation before settlement and judgment.

6

Similar admissions that Sierra Pacific knew before settlement of accusations two through

7

eight are buried even deeper. 1 Sierra Pacific largely ignores the order to state “how” it

8

learned, but in our responses to the individual accusations (infra at 34-103) and in charts

9

included in Appendix C, we show that the Assistant U.S. Attorneys now accused of fraud

10

actually gave Sierra Pacific most of the evidence relied on in its motion prior to the

11

settlement.

12

Sierra Pacific had every opportunity to litigate its meritless scandal allegations. In

13

fact, it did litigate them ad nauseam in at least seventeen motions and hearings listed in

14

Appendix C. It conducted discovery beyond all reason on the same accusations now set

15

forth in its motion. It told the Court it would try those accusations to the jury, and the

16

Court ruled it could do so. But in the end, Sierra Pacific chose to settle. That choice made

17

fraud on the court impossible.

18

Second, all of Sierra Pacific’s accusations are defeated by the principle that there

19

can be no fraud on the court when judgment is entered upon a settlement, unless a court

20

order approving the settlement was procured by fraud. That requirement cannot be

21

satisfied here, because the Court did not consider anything but the settlement agreement

22

negotiated and joined by Sierra Pacific when approving the settlement and entering

23

judgment upon it.

24
25

Third, as explained below at 104-105, the Supreme Court has unanimously held
that relief from judgment for fraud on the court is “available only to prevent a grave

26
27
28

Def. Rev. Supp. Br. at 64 (second accusation), 69 (third accusation), 74 (fourth
accusation), 77 (fifth accusation), 79 (sixth accusation), 88 (seventh accusation), 104
(eighth accusation).
3
1
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1

miscarriage of justice.” United States v. Beggerly, 524 U.S. 38, 47, 118 S. Ct. 1862, 1868

2

(1998). There is no injustice here.

3

In what must be one of the most over-discovered cases ever in this District, the

4

United States produced over 265 thousand pages of documents in response to more than a

5

thousand requests for production. It answered 185 interrogatories and 660 requests for

6

admissions. Fifty-nine percipient witnesses and seventy-five expert witnesses were

7

deposed. Many witnesses were deposed for multiple days; some were deposed for weeks.

8

After this case settled, further discovery and other litigation of the parallel state case

9

continued for another year and a half. And still, to this day, there is no evidence that

10
11

anyone but the defendants caused the fire.
The fact that the fire started where Sierra Pacific’s contractor was working was

12

never subject to genuine dispute. The contractor expressly admitted this in its Answer. 2

13

And strong evidence confirmed it—including testimony of the bulldozer operators who

14

started the fire and independent analysis by the defendants’ own origin-and-cause

15

investigators. See infra at 6-9.

16

None of the accusations made by Sierra Pacific can absolve it of responsibility for

17

the fire. The so called “secret origin” at the white flag is a ruse: Sierra Pacific never

18

claimed the fire started at the white flag, and it does not claim so now. The white flag also

19

was in Bush and Crismon’s work area, so if the fire started there, Sierra Pacific would still

20

be liable. The events at the Red Rock Lookout and the imaginary scheme to cover them up

21

are also a red herring. Not even Sierra Pacific claims the fire started at or anywhere near

22

Red Rock. This is why Sierra Pacific made a considered choice to enter a settlement

23

valued at more than $100 million, with full knowledge of everything with the slightest

24

significance in its motion.

25

It is not a miscarriage of justice for Sierra Pacific to pay for the damage caused by

26
27
28

Answer of Howell’s Forest Harvesting Company (Dkt. 56) ¶ 14 (“on September 3,
2007, two Howell employees were working on the timber project operating two bulldozers
in the area where the fire ignited”).
4
2
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1

its neglect, instead of making the public bear that loss. Therefore, Beggerly precludes

2

relief, and the motion fails to state a claim.
*

3
4

To be clear, each and every allegation of misconduct by the United States is false.

5

However, the Court has ordered us to assume the truth of the accusations in this briefing,

6

so it can determine whether the motion is properly before the Court, and we do so in the

7

arguments set forth below. We do not, however, assume the truth of Sierra Pacific’s many

8

demonstrably false assertions about this Court’s record, including the content of our own

9

prior briefs, or the Court’s prior orders, or transcripts of depositions alleged to show

10

perjury. A court does not assume the truth of allegations about its own record or

11

documents whose contents form the basis for a claim when considering dismissal of a

12

motion or complaint. See infra at 34-35.

13

Factual statements explaining how the origin-and-cause investigation actually

14

unfolded, and what actually transpired at the Red Rock Lookout, are attached as

15

Appendices A and B. Many false statements by Sierra Pacific are corrected there. We do

16

not ask the Court to grant relief on this basis. The appendices are offered to provide

17

context for the accusations made by Sierra Pacific, should the Court find it helpful. 3
BACKGROUND

18
19

The Moonlight Fire erupted on September 3, 2007, on private property near the

20

Plumas National Forest. The fire spread to public land, where it burned 46 thousand

21

acres of the Plumas and Lassen National Forests. It burned for over two weeks before it

22

could be suppressed, and the Forest Service incurred costs in excess of $20 million for fire

23

suppression alone.

24
25

The Government was prepared to prove with testimony of fact witnesses—including
the defendants’ agents—that the fire was started by two employees of defendant Howell’s

26

The United States is today lodging original transcripts of all depositions cited in
this brief and appendices, and is filing for the Court’s convenience 12 volumes of Record
28 Excerpts. For ease of reference, the Record Excerpts are cited as “R.E.” with volume and
page numbers. For example, “8 R.E. US-2261” refers to volume 8 page 2261.
5
27

3
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1

Forest Harvesting Company (“Howell’s”) named “J.W.” Bush and Kelly Crismon, while

2

working on a timber harvest at a remote work site in the forest, with Howell’s serving as

3

Sierra Pacific’s contractor. Bush and Crismon used bulldozers to drag logs to a landing

4

and to create soil berms to control erosion. Because it was Labor Day, they operated alone

5

and without supervision. Neither of them saw another person at the remote work site all

6

day. (Crismon Depo. (Dkt. 444-1) at 261; Bush Depo. (Dkt. 441-4) at 300.)

7

Howell’s established policy required special precautions that day because it was a

8

“red flag warning day,” which indicated an extreme risk of fire. The policy required Bush

9

and Crismon to perform a ground inspection or “fire walk” immediately after shutting

10

down bulldozer operations, and to conduct a continuous “fire watch” for at least two hours

11

after shutdown, before leaving the site. 4

12

But Bush and Crismon violated Howell’s fire safety policy. 5 After shutting down

13

their bulldozers, they did not conduct the mandatory fire walk, nor the mandatory two-

14

hour fire watch. 6 Instead, as Bush and Crismon admitted in depositions, they just left the

15

work site fifteen-to-thirty minutes after shutdown. 7 Their supervisor, Damon Baker,

16

confirmed in deposition that Bush and Crismon violated Howell’s fire safety policy by

17

doing so. 8 The owners of Howell’s and defendant W.M. Beaty and Associates (“Beaty”),

18

which managed the timber land, both acknowledged that Bush and Crismon’s conduct in

19

this respect was “imprudent.” 9

20

Baker 30(b)(6) Depo., 1 R.E. US-35-38, 40-41, 43-48; Crismon Depo., 3 R.E. US640-642.
22
5 Baker 30(b)(6) Depo., 1 R.E. US-40-41, 47-50.
23
6 Crismon Depo., 3 R.E. US-247; Howell’s Response to U.S. Second Request for
Admissions (Dkt. 441-7) at 2-3 (Nos. 235-36, 238), 17-18 (Amended No. 237), 19-20
24 (Amended Nos. 247-248); Howell’s Response to U.S. Third Request for Admissions, 5 R.E.
US-1351-53, 1367-70, 1380-81.
25
7 Bush Depo., 1 R.E. US-234-43; Crismon Depo., 3 R.E. US-649; see also Sierra
26 Pacific’s Statement of Undisputed Facts (Dkt. 420) ¶ 1 (admitting Bush and Crismon left
fifteen minutes after shutdown).
27
8 Baker 30(b)(6) Depo., 1 R.E. US-40-41, 47-49.
9 Howell 30(b)(6) Depo., 5 R.E. US-1441-42, Beaty 30(b)(6) Depo., 1 R.E. US-13228
133.
6
21
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1

Bush drove to Howell’s base camp, twenty-to-thirty minutes away, to get a soda and

2

a cell phone. 10 When he tried to return, he could not reach the job site, because he

3

encountered a wave of heat and a 100-foot wall of smoke emanating from the area where

4

Crismon had operated his bulldozer earlier in the day. 11 Thus, in its Answer, Bush and

5

Crismon’s employer admitted they “were working on the timber project operating two

6

bulldozers in the area where the fire ignited.” (Dkt. 56 ¶ 14.)

7

The intense heat and smoke forced Bush to flee. About eleven minutes later, he

8

encountered a fire engine that was already responding because the fire had been first

9

reported by the Forest Service’s Red Rock Lookout, about ten miles away. (Bush Depo.,

10
11
12

Apr. 29, 2010, 1 R.E. US-250-51, US-.)
The United States filed a complaint in August 2009. Exhaustive discovery ensued
for more than two years thereafter.

13

In the course of the litigation, Judges Mendez and Brennan both found Sierra

14

Pacific’s lawyers violated Rule 2-100 of the California Rules of Professional Responsibility

15

when a Downey Brand attorney, acting on instructions from William Warne, Esq.,

16

misrepresented himself as only an interested member of the public in order to obtain

17

evidence ex parte from line employees of the Forest Service. (Dkt. 92 at 11; Dkt. 124 at 4,

18

7.) Judge Mendez cautioned, “[T]his Court . . . is troubled by [Sierra Pacific’s] counsel’s

19

behavior and decisions with respect to this particular incident.” (Dkt. 124 at 6.) The

20

Court found that the Downey Brand attorney misled the Forest Service employees and

21

withheld the fact that he was “an attorney gathering evidence in the litigation,” and that

22

both he and Mr. Warne, who had instructed him “to stay confidential,” engaged in conduct

23

degrading and impugning the integrity of the Court and interfering with the

24

administration of justice, in violation of Local Rule 180. (Id. at 6-7.) Judge Mendez

25

warned, “Zealous advocacy overcame professional responsibility in this particular

26
27
28

10
11

Bush Depo., 1 R.E. US-244-246; Crismon Depo., 3 R.E. US-650.
Bush Depo., 1 R.E. US-247-252.
7
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1
2

instance. It should not, and, the Court is certain, will not happen again.” (Id.)12
But it did happen again. In November 2011, Judge Brennan issued an order

3

finding Sierra Pacific’s attorneys again violated Rule 2-100, this time by engaging in

4

forbidden ex parte communications through a retained expert. (Dkt. 326.) Downey Brand

5

attorneys Meghan Baker, Thomas Marrs, and William Warne met with the expert in

6

advance and specifically approved of him contacting two federal agents, again to gather

7

evidence in this case. (Id. at 2-3, 7-9.) In addition, the Court found they had intentionally

8

frustrated the intent of a protective order. (Id. at 10-11.) Judge Brennan lamented, “The

9

undersigned trusted that counsel would conform their conduct to the analysis set out in

10

[his prior] opinion and the opinion issued by Judge Mendez. It appears, regrettably, that

11

such trust may have been misplaced.” (Id. at 11.)

12

Much of the extensive discovery in this case addressed the same claims now

13

asserted as a fraud on the court, including the claim that a joint state-federal

14

investigation was biased and mis-identified the point of origin, that the Forest Service

15

engaged in a “cover-up” to hide use of marijuana by an employee at the Red Rock Lookout,

16

and that Government witnesses manufactured evidence and testified falsely in deposition.

17

The defendants’ origin-and-cause investigators made much of a white flag approximately

18

eight feet from where Government investigators concluded the fire started. But none of

19

them concluded that the fire started anywhere but in the same general area. And none

20

opined that the fire had a different cause.

21

On the contrary, Gerald Quigley, employed by the defendants’ logging co-op,

22

determined that the fire started mid-slope in Howell’s area of operations: “just above the –

23

where the Cats are parked.” 13 Frank Holbrook, who investigated on behalf of Howell’s

24

insurer, concluded that the “fire originated next to a skid trail where a bulldozer had

25

When Sierra Pacific realized Judge Brennan was going to find misconduct on the
first ethics motion, it responded by moving to recuse him. (Recusal Mtn. (Dkt. 83).) Judge
27 Brennan noted the timing of that recusal motion when expressing concerns about
counsel’s unethical conduct in a separate hearing. (Order (Dkt. 91) at 1-2.)
28
13 Quigley Depo., 8 R.E. US-2103-2115.
8
26
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1

constructed erosion prevention waterbars earlier in the morning,” that “[d]ozer blade and

2

track marks were found on several rocks in the area,” and that the only competent ignition

3

source in the area was Crismon’s bulldozer. 14 Holbrook interviewed Crismon, who again

4

admitted he operated his bulldozer in the origin area and failed to do a fire walk. 15

5

Beaty’s retained expert, Walt Wruble, identified an origin area that included the

6

Government’s origin and testified that he could not rule out the Government’s

7

determination of where the fire started. 16 The most helpful opinion Sierra Pacific could

8

get from an origin-and-cause investigator (for approximately $850 thousand) is that the

9

fire started west of where the Government investigators said—but even he put the origin

10

in an area that included Howell’s work area. (Bundy Depo., E.R. US-197; Bundy Rpt.,

11

E.R. US-203.)

12

The defendants also proffered an expert to say sparks cannot start a fire. But the

13

defendants’ own fact witnesses contradicted him. Three witnesses designated to represent

14

defendants Beaty and Howell’s in Rule 30(b)(6) depositions (Don Beaty, Eunice Howell,

15

and Damon Baker) all admitted that sparks from contact between bulldozers and rocks

16

can start forest fires. And both Frank Holbrook (the investigator hired by Howell’s

17

insurer) and Howell’s fire-watch employee testified in deposition that on separate

18

occasions, they actually saw sparks from bulldozer tracks start fires in the forest.

19

Lacking evidence that the fire was caused by anything but their own neglect, the

20

defendants’ main focus, then as now, was to distract with claims of scandal. They spent

21

days upon days in depositions trying to establish that a seasonal Forest Service employee

22

who manned the Red Rock Lookout Tower was high on marijuana and urinated on his toes

23

(a folk remedy for athlete’s foot) shortly before he and another Forest Service employee at

24

the same lookout spotted the fire. They also argued (in court proceedings and in the press)

25
26
27

Holbrook Report, Nov. 6, 2007, 5 R.E. US-1177-1181; Holbrook Depo., April 5,
2012, 5 R.E. US-1289-1290.
14
15

28

16

Id.
Wruble Depo., Nov. 4, 2011, 11 R.E. US-3194-3195.
9
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1
2

that the Forest Service sought to “cover up” marijuana at the lookout.
If the defendants’ marijuana theory had been presented to the jury, it would have

3

made their own agents seem more negligent, not less. Bush and Crismon abandoned the

4

job site where the fire started without conducting the inspection required by Howell’s

5

policy and state law. They only learned of the fire when Bush encountered a wall of smoke

6

and blistering heat, after the fire had been reported from a Lookout manned by a supposed

7

pot smoker. And if the fire somehow could have been spotted early enough to make a

8

difference from the Red Rock Lookout, ten miles away, surely Bush and Crismon could

9

have spotted it even earlier if they had only stayed at the job site and done what the law

10
11

required.
After two years of discovery on the same tired issues, the defendants could have

12

attacked the Government investigation and presented their scandal allegations in a jury

13

trial. In fact, this Court specifically ruled that they could try their claims about the Red

14

Rock Lookout and that they could introduce evidence “that there was an attempt to

15

conceal information from the public or the defense.” (Summ. Jmt. Order (Dkt. 522) at 8;

16

Final Pretrial Order (Dkt. 573) at 17.)

17

But when trial became imminent, the defendants all recognized that a settlement

18

valued in excess of $100 million better served their interests. Thus, in July 2012, the

19

parties executed and filed a settlement agreement (Dkt. 590). Among other terms, the

20

settlement agreement provides:

21
22
23
24
25

(a) that the defendants “agree[d] to settle and compromise each and every claim of
any kind, known or unknown,”
(b) that the defendants released “any claims . . . arising out of or relating to the
Moonlight Fire or the allegations in [these] cases,”
(c) that the defendants expressly acknowledged that the facts and/or their potential

26

claims “may be different from facts now believed to be true or claims now believed to be

27

available,” and

28

(d) that the defendants specifically released “all Unknown Claims.”
10
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1

(Id.)

2

During the negotiations, Sierra Pacific insisted that the agreement not provide for

3

the Court to adopt the settlement terms as its order. Thus, there is no consent decree or

4

anything similar in this case. Instead, the Court only reserved jurisdiction to enforce the

5

settlement agreement while dismissing the complaint with prejudice. (Order (Dkt. 592).)

6

The very day the settlement agreement was filed, Sierra Pacific’s lead counsel,

7

William Warne, Esq., bragged about the defendants’ success in using discovery in this case

8

to expose cover-up and scandal. 17 In addition, he declared, “Typically, a settlement

9

signifies the end of a dispute, but this is just the beginning.” 18 Thus, when Sierra Pacific

10

entered the settlement agreement and caused it to be filed with the Court, it already

11

intended to bring this motion and have the judgment set aside.

12

ARGUMENT

13

The time is long past when the defendants could allege any supposed fraud on

14

them. Under Federal Rule of Civil Procedure 60(c), a motion alleging fraud on an

15

opposing party may only be filed “no more than a year after the entry of the judgment.”

16

The defendants conceded this at the status conference on November 24, 2014. Thus, as

17

the Court has already found “unless Sierra Pacific can show a fraud on the court under

18

Rule 60(d)(3), its motion is untimely.” (Order of November 24, 2014 (Dkt. 618) at 2.) No

19

such fraud can be shown.
I.

20
21
22

Only Egregious, Intentional Misconduct by Counsel for a Party,
Directed at the Court Itself and Designed to Influence Its Ultimate
Decision on the Merits, Can Constitute a Fraud on the Court.

As defined by the Ninth Circuit, “[a] ‘fraud on the court’ is ‘an unconscionable plan

23

or scheme which is designed to improperly influence the court’” in its “ultimate decision on

24

the merits.” Phoceene Sous-Marine, S. A. v. U.S. Phosmarine, Inc., 682 F.2d 802, 805 (9th

25

Cir. 1982) (quoting England v. Doyle, 281 F.2d 304, 309 (9th Cir. 1960)). Over and over,

26
27
28

Sierra Pacific Press Release, available at: http://www.prnewswire.com/newsreleases/sierra-pacific-corrects-misstatements-made-by-united-states-attorney-onmoonlight-fire-162790886.html.
17

18

Id.
11
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1

the court of appeals has firmly held to this definition. E.g., Pumphrey v. K.W. Thompson

2

Tool Co., 62 F.3d 1128, 1131 (9th Cir. 1995) (fraud on the court “must involve an

3

unconscionable plan or scheme which is designed to improperly influence the court in its

4

decision”); Abatti v. Commissioner, 859 F.2d 115, 118 (9th Cir.1988) (same); Latshaw v.

5

Trainer Wortham & Co., 452 F.3d 1097, 1104 (9th Cir. 2006) (same); Alexander v.

6

Robertson, 882 F.2d 421, 425 (9th Cir. 1989) (same); United States v. Buenrostro, 638 F.3d

7

720, 722 (9th Cir. 2011) (same).

8

Time and again, Sierra Pacific’s brief asserts that some alleged misconduct or

9

another was “transported into the province of this Court’s jurisdiction” or “transported

10

into the realm of litigation” or “advanced . . . into this Court’s purview.” (E.g., Def. Rev.

11

Supp. Br. at 55, 90, 105.) Wherever those weird constructions appear, they signal the

12

defendants’ inability to satisfy the governing standard set forth in the preceding

13

paragraph. The question here is whether there was a fraud “on the court”—not in its

14

purview or jurisdiction or in the realm of litigation.

15

According to Sierra Pacific’s supplemental brief, the source of these constructions is

16

an old decision of a district court in Pennsylvania, Derzack v. Cnty. of Allegheny, Pa., 173

17

F.R.D. 400 (W.D. Pa. 1996), aff’d without opinion, 118 F.3d 1575 (3d Cir. 1997). Derzack

18

found a fraud on the court in various discovery violations, even though that misconduct

19

“was not directed to the Court itself, but rather, to the defendants.” Id. at 405. Whatever

20

the law may be in western Pennsylvania, the lax standard applied in Derzack does not

21

apply here. The Ninth Circuit has repeatedly held, contrary to Derzack, that “[a] finding

22

of fraud on the court is justified only by the most egregious misconduct directed to the

23

court itself.” Coleman-Worthington Prods., Inc. v. Schuller, 914 F.2d 1496, at *3 (9th Cir.

24

1990) (emphasis added). 19

25

Accord Appling v. State Farm Mut. Auto. Ins. Co., 340 F.3d 769, 780 (9th Cir.
2003) (“[f]raud on the court requires a ‘grave miscarriage of justice,’ . . . and a fraud that is
27 aimed at the court” (emphasis added, quoting United States v. Beggerly, 524 U.S. 38, 47,
118 S. Ct. 1862 (1998)); In re Napster, Inc. Copyright Litig., 479 F.3d 1078, 1097 (9th Cir.
28 2007) (fraud on the court requires “an intentional, material misrepresentation directly
aimed at the court” (emphasis added)).
12
26

19
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1

Sierra Pacific had to resort to an old decision from a faraway district because almost

2

all of the misconduct it alleges consists of discovery disputes and alleged false testimony in

3

depositions—not false evidence presented to the Court. The controlling decisions require

4

conduct of a completely different character. “[O]nly the most egregious misconduct, such

5

as bribery of a judge or members of a jury, or the fabrication of evidence by a party in

6

which an attorney is implicated, will constitute a fraud on the court.” Valerio v. Boise

7

Cascade Corp., 80 F.R.D. 626, 641 (N.D. Cal. 1978), adopted as the opinion of the Ninth

8

Circuit, 645 F.2d 699 (9th Cir. 1981). Accusations of conduct prejudicial only to the

9

defendants are irrelevant. United States v. Estate of Stonehill, 660 F.3d 415, 444 (9th Cir.

10
11

2011); In re Levander, 180 F.3d 1114, 1119 (9th Cir. 1999). 20
The defendants’ false accusations do not come close to bribery of a judge or jury, or

12

fabrication of evidence by counsel, or any similarly egregious misconduct, as required by

13

Valerio. Their allegations relate almost entirely to alleged misconduct in pretrial

14

discovery. These allegations miss the mark. “A party’s failure to disclose information, or

15

even a party’s perjury, does not ordinarily constitute fraud on the court.” In re Napster,

16

Inc. Copyright Litig., 479 F.3d at 1096. Thus, in the one Supreme Court decision finding a

17

fraud on the court, the Court emphasized, “[t]his is not simply a case of a judgment

18

obtained with the aid of a witness who, on the basis of after-discovered evidence, is

19

believed possibly to have been guilty of perjury.” Hazel–Atlas Glass Co., 322 U.S. at 245,

20

64 S. Ct. at 1001. 21 The rules are stated simply in Moore’s Federal Practice:

21

See also 11 WRIGHT, MILLER, KANE, MARCUS & STEINMAN, FEDERAL PRACTICE &
PROCEDURE (3d ed.) § 2870 (“Thus, the courts have refused to invoke this concept in cases
23 in which the wrong, if wrong there was, was only between the parties in the case and
involved no direct assault on the integrity of the judicial process. . . . The cases in which
24 it has been found that there was, or might have been, a ‘fraud upon the court,’ for the most
part, have been cases in which there was ‘the most egregious conduct involving a
25 corruption of the judicial process itself.’ The concept clearly includes bribery of a judge or
the employment of counsel in order to bring an improper influence on the court.”).
26
21 See also Levander, 180 F.3d at 1119 (“non-disclosure by itself does not constitute
27 fraud on the court” and “perjury by a party or witness, by itself, is not normally fraud on
the court”); England, 281 F.2d at 310 (the failure to produce evidence, without more, does
28 not constitute fraud on the court); Estate of Stonehill, 660 F.3d at 448 (“perjury by a
witness does not necessarily constitute fraud on the court”).
13
22

20
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1

•

“Perjury by a party or witness is not fraud on the court.”

2

•

“False answers to discovery requests are not fraud on the court.”

3

•

“Failure to disclose . . . is not a fraud on the court.”

4

12 J.W. Moore, MOORE’S FEDERAL PRACTICE § 60.21[4][c] (3d ed. 2009) (emphasis in

5

original).
Perjury: Perjury cannot be a fraud on the court unless a party’s counsel committed

6
7

or intentionally suborned the perjury and presented it or caused it to be presented to the

8

Court in an effort to influence its decision. See In re Intermagnetics America, Inc., 926

9

F.2d 912, 916-17 (9th Cir. 1991) (court must determine whether declarant was acting as

10

an officer of the court at the time he executed a false declaration). 22 In addition, any false

11

testimony must be central to the outcome of the case. See Estate of Stonehill, 660 F.3d at

12

448.

13

As a general rule, perjury in a deposition cannot satisfy that standard. Among

14

other deceptions in Estate of Stonehill, the Ninth Circuit found an FBI agent “concocted a

15

story” and “lied in his deposition.” 660 F.3d at 447-48. Nonetheless, the court held there

16

was no fraud on the court because “[the] lie . . . likely did not affect the outcome of the

17

case.” Id. at 448. Deposition perjury seldom could do so.

18

Misrepresentation: Short of perjury, misrepresentations—even to the Court

19

itself—cannot constitute a fraud on the court unless they are both intentional and “critical

20

to the outcome of the case.” Estate of Stonehill, 660 F.3d at 452; accord In re Napster, Inc.

21

Copyright Litig., 479 F.3d at 1097 (fraud on the court requires “an intentional, material

22

misrepresentation directly aimed at the court” (internal punctuation omitted)). Moreover,

23

even if critical to the outcome, a mistaken misrepresentation is insufficient; only a willful

24

misrepresentation can suffice. Estate of Stonehill, 660 F.3d at 451 (rejecting fraud on the

25

See also 11 WRIGHT, MILLER, KANE, MARCUS & STEINMAN, FEDERAL PRACTICE &
PROCEDURE (3d ed.) § 2870 (“[W]hether perjury constitutes a fraud on the court should
27 depend on whether an attorney or other officer of the court was a party to it. . . . The
possibility of a witness testifying falsely is always a risk in our judicial process, but there
28 are safeguards within the system to guard against such risks.” (quoting Lockwood v.
Bowles, 46 F.R.D. 625, 632-33 (D.D.C. 1969)).
14
26

22
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1

court in part because Government counsel “was more likely making a mistake rather than

2

a willful misrepresentation”).

3

Of course, an attorney has no obligation to believe the same witnesses as opposing

4

counsel, or to draw the same inferences from the evidence. It is therefore rarely possible

5

to show a willful misrepresentation where credibility is in issue or inferences must be

6

drawn. See id. at 450 (finding no fraud where Government counsel discredited a witness

7

with testimony from a Government witness later shown to be false, because counsel “was

8

not compelled to believe [one witness] and to disbelieve [another]”).

9

Sierra Pacific repeatedly claims some alleged misrepresentation or another was

10

“material.” Even if true, that would not be enough to show a fraud on the court. In Estate

11

of Stonehill, the Ninth Circuit emphasized that fraud on the court can only be established

12

by misrepresentations to the court on “the central issue in the case.” 660 F.3d at 452. The

13

court explained that it had previously found fraud on the court in Levander and Pumphrey

14

because “litigants intentionally misrepresented facts that were critical to the outcome of

15

the case,” and that this limitation of the doctrine is required by “deference to the deep

16

rooted policy in favor of the repose of judgments.” Id. (quoting Hazel–Atlas Glass Co., 322

17

U.S. at 244-45, 64 S. Ct. 997). Thus, even though the Ninth Circuit found false testimony

18

by Government witnesses and misrepresentations by counsel for the United States, it held

19

there was no fraud on the court, because they “do not significantly change the story as

20

presented to the district court.” Id.

21

Nondisclosure: Finally, nondisclosures—whether to the court or to opposing

22

counsel—are insufficient. In United States v. Beggerly, 524 U.S. 38, 118 S. Ct. 1862

23

(1998), the Supreme Court held that the United States’ failure to “thoroughly search its

24

records and make full disclosure to the Court” did not constitute a fraud on the court, even

25

though the records allegedly would have shown the United States could not have owned

26

the land in dispute. 524 U.S. at 47, 118 S. Ct. at 1868 (internal quotation marks omitted).

27

See also Valerio, 80 F.R.D. at 641, adopted as opinion of the Ninth Circuit, 645 F.2d 699

28

(“nondisclosure to the court of facts allegedly pertinent to the matter before it, will not
15
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1

ordinarily rise to the level of fraud on the court”).
A. The Same Standards Apply When Government Attorneys Are
Accused of Fraud.

2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

The defendants argue at length that fraud on the court is more easily shown when
the accusation is made against Assistant U.S. Attorneys. Estate of Stonehill refutes that
argument.
Of course, prosecutors must disclose material, exculpatory evidence in criminal
cases. And Assistant U.S. Attorneys do observe a higher level of candor than private
counsel in dealings with the court. (That is demonstrably true in this case.) When AUSAs
do not live up to these high standards, there may be other consequences. But that has
nothing to do with fraud on the court.
As quoted above, the Ninth Circuit has repeatedly held that nondisclosure is not a
fraud on the court, and that misrepresentations by counsel only suffice if willful and
critical to the outcome of the case. In Estate of Stonehill, the court applied those same
principles to counsel for the United States. The court found multiple nondisclosures of
evidence, and false testimony by federal agents, and misrepresentations to the court. Yet
it still rejected the claim that there was a fraud on the court. 660 F.3d at 445-54. No
separate standard was applied.
The defendants say nothing about this part of Estate of Stonehill. Lacking any
answer, Sierra Pacific misstates the decision of the Fourth Circuit in United States v.
Shaffer Equipment Co., 11 F.3d 450 (4th Cir. 1993). According to Sierra Pacific, Shaffer
“uph[eld a] district court decision to vacate [a] judgment entered for the government”
based in part on Rule 60(d)(3) (Def. Rev. Supp. Br. at 11 n.9.), and held that violation of
the duty of candor by Government attorneys was sufficient to constitute a fraud on the
court (id. at 9). Not one part of that claim is true.
First, the district court did not vacate a judgment in Shaffer, and Rule 60 was not
implicated. The district court dismissed the complaint before deciding the merits or
entering judgment. Shaffer, 11 F.3d at 452. The standards for relief from judgment
16
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1

therefore were not applied.

2

Second, the court of appeals did not “uphold[]” the district court’s decision in

3

Shaffer. It reversed dismissal of the complaint as “an abuse of discretion.” Id. at 462-63.

4

So the court held the very opposite of what Sierra Pacific claims.

5

And third, although the court found multiple violations of the duty of candor (id. at

6

461, 463), it did not find a fraud on the court. Instead, applying general standards

7

limiting the power to impose terminating sanctions, the court held dismissal was

8

improper, because (a) cases should be decided on the merits “where the orderly

9

administration of justice and the integrity of the process have not been permanently

10

frustrated,” and (b) the “total release [of the defendants] from their obligations” provided

11

them “relief far beyond the harm caused by the government attorneys’ improper conduct.”

12

Id. at 463.

13

Likewise here, none of the false accusations made by Sierra Pacific could have

14

permanently frustrated the administration of justice: Sierra Pacific could have tried its

15

case. And as in Shaffer, a total release of Sierra Pacific’s liability for all the destruction

16

caused by its neglect would go far beyond the harm any alleged violation of the duty of

17

candor could have caused. Thus, Shaffer only confirms that, even if established, violation

18

of an Assistant U.S. Attorney’s duty of candor before trial cannot support the relief

19

requested here.

20

Shaffer is not a minor part of Sierra Pacific’s motion. It is the second of five cases

21

Sierra Pacific treats as seminal, and it is the primary (and sometimes only) legal support

22

for many of Sierra Pacific’s accusations. (See Def. Rev. Supp. Br. at 9-11, 23, 24, 42, 58,

23

60, 64, 69, 78, 130, 132, 135.)

24

We do not lightly accuse other officers of the court of misconduct. But it is difficult

25

to understand how ten lawyers on brief for the defendants could tell this Court Shaffer

26

upheld what it reversed, that it was about relief from judgment when it was not, and that

27

it was based in part on Rule 60 when it was not. At the very least, “[z]ealous advocacy

28

overcame professional responsibility” here, as Judge Mendez found it did before. (Dkt.
17
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1

107 at 6-7.)
B. Discovery Violations and Failures to Disclose Cannot Establish
a Fraud on the Court.

2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22

Relying on Pumphrey v. K.W. Thompson Tool Co. and the old Derzack case from
western Pennsylvania, the defendants assert that discovery violations—or even a “failure
to disclose”—are enough for a fraud on the court. (Def. Rev. Supp. Br. at 13 n.12, 74, 105.)
That argument cannot be reconciled with the Supreme Court’s subsequent decision in
Beggerly, holding that the United States’ failure to produce documents allegedly showing
it did not own contested land, which had been requested in discovery, would “at best” form
the basis for a motion alleging a fraud on the opposing party, not a fraud on the court
which could be challenged years later. 524 U.S. at 46, 118 S. Ct. at 1867. 23 This leading
Supreme Court decision is not acknowledged in Sierra Pacific’s brief.
The Ninth Circuit also has repeatedly held that “non-disclosure by itself does not
constitute fraud on the court,” Levander, 180 F.3d at 1119, and the failure to produce
evidence, without more, does not constitute fraud on the court. England, 281 F.2d at
310. 24 Sierra Pacific’s argument is thus foreclosed.
Contrary to Sierra Pacific’s argument, Pumphrey was not about discovery violations
or failures to disclose, but affirmative “deception” of the jury “at trial” on the central issue
in the case. 62 F.3d at 1132. The defendant in Pumphrey presented a video at trial
purporting to show that a gun did not fire in “drop tests,” along with false trial testimony
of an expert saying “without qualification” that he had “never seen the [gun] fire during
tests” and that the video was not altered, modified or edited, when in fact the video had

In Beggerly the claim of fraud was asserted by independent action, rather than
by motion. But as the defendants explained in their original brief, “the form of the filing is
24 of no regard,” and the court “can . . . treat a motion as an independent action or vice
versa.” (Mtn. (Dkt. 593-3) at 77 n.86.) Thus, the distinction is purely one of form and
25 without significance. The key point is that here, as in Beggerly, the claim seeks to upset
the finality of a judgment.
26
24 See also O’Dell v. Sun Ref. & Mktg. Co., 210 F.3d 390 (10th Cir. 2000)
27 (“allegations of nondisclosure in pretrial discovery will not support an action for fraud on
the court”); Petry v. Gen. Motors Corp., Chevrolet Div., 62 F.R.D. 357, 361 (E.D. Pa. 1974)
28 (“If perjured testimony does not rise to the level of fraud upon the court, it cannot be said
that false answers to interrogatories should be given such status”).
18
23

23
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1

been recorded precisely because the gun fired during drop testing in an earlier video, and

2

the expert had observed this. Id. at 1131-32. Thus, the discovery violations in Pumphrey

3

were not independent grounds for relief: their import was denying the plaintiff an

4

opportunity to correct “the deception at trial” and the expert’s “false answers at trial.” Id.

5

at 1132. Indeed, when summarizing Pumphrey in its more recent decision in Estate of

6

Stonehill, 660 F.3d at 445, the Ninth Circuit did not even mention the discovery violations,

7

and it emphasized once again that “[m]ere nondisclosure of evidence is typically not

8

enough to constitute a fraud on the court.” Id. at 444.

9
10

Pumphrey does not apply here because there was no deception at trial. There was
no trial.

11

C. Mere Attempts Cannot Establish a Fraud on the Court.

12

Sierra Pacific is even more clearly wrong when it cites Pumphrey for the proposition

13

that “under controlling Ninth Circuit authority mere ‘attempts’ to defraud the Court is

14

[sic] sufficient to establish fraud on the Court.” (Def. Rev. Supp. Br. at 130.) Pumphrey

15

cannot possibly establish that “mere attempts” are sufficient, since the deception

16

succeeded in that case. 25 And mere attempts cannot be sufficient, for that would be

17

irreconcilable with the Supreme Court holding in Beggerly that relief from judgment for

18

fraud on the court is “available only to prevent a grave miscarriage of justice.” Beggerly,

19

524 U.S. at 47, 118 S. Ct. at 1868. See also Appling, 340 F.3d at 780 (affirming dismissal

20

of fraud-on-the-court claim because “[e]ven if the nondisclosure worked an injustice, it did

21

not work a ‘grave miscarriage of justice’”). A “mere attempt” cannot work a grave

22

miscarriage of justice. Nor can a mere attempt satisfy the requirement that deception be

23

“critical to the outcome of the case,” as required by Estate of Stonehill, 660 F.3d at 452. 26

24

We can only guess Sierra Pacific’s misguided claim is based on this sentence in
the Pumphrey opinion: “[F]raud upon the court includes both attempts to subvert the
26 integrity of the court and fraud by an officer of the court.” 62 F.3d at 1131. But the
reference to “attempts” there is dictum, and in any event, the word only modifies “to
27 subvert the integrity of the court”—not “fraud by an officer of the court.” It thus appears
to refer to attempted bribery of a judge and the like. No accusations of that character are
28 made here.
26 See also Carter v. Anderson, 585 F.3d 1007, 1013 (6th Cir. 2009) (finding no fraud
19
25

25
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For both reasons, the controlling rule is that there can be no fraud on the court

1
2

unless an attempt succeeded and the court was deceived. This rule defeats every

3

accusation made by Sierra Pacific. For as explained below in response to the specific

4

accusations, this Court was not deceived about anything.
II.

5
6

There Cannot Be a Fraud on the Court Where, as Here, Sierra Pacific
Knew of the Alleged Misconduct Before Judgment and Could Have
Challenged It at Trial.

Of the ten alleged acts of misconduct discussed in the supplemental brief, Sierra

7
8

Pacific admits it knew before judgment of the first eight, 27 and even obtained evidence of

9

them in discovery. Before settling, Sierra Pacific told the Court it would present most of

10

the accusations here to the jury, and the Court ruled that it would allow evidence and

11

argument “that there was an attempt to conceal information from the public or the

12

defense.” (Summ. Jmt. Order (Dkt. 522) at 8; Final Pretrial Order (Dkt. 573) at 17.)

13

Thus, it is clear beyond doubt that Sierra Pacific knew about these allegations and could

14

have challenged the alleged misconduct either at or before trial. This is an absolute bar to

15

relief.

16

As the Supreme Court explained in Hazel-Atlas Glass Co., the doctrine of fraud on

17

the court is “a rule of equity to the effect that under certain circumstances, one of which is

18

after-discovered fraud, relief will be granted against judgments regardless of the [time] of

19

their entry.” 322 U.S. at 244, 64 S. Ct. at 1000 (emphasis added). No judgment would

20

ever be final if misconduct that could have been exposed before judgment could be litigated

21

and re-litigated without end. Therefore, no deception—not even perjury—can be a fraud

22

on the court if the opposing party either contested it or possessed facts or evidence to

23
24
25
26
27
28

on the court because the court was not deceived and would have entered the same ruling if
fully informed); Herring v. United States, 424 F.3d 384, 390 (3rd Cir. 2005) (the fraud
must in fact have deceived the court); In re Old Carco LLC, 423 B.R. 40, 52 (Bankr.
S.D.N.Y. 2010), aff’d, 2010 WL 3566908 (S.D.N.Y. Sept. 14, 2010), aff’d, 420 F. App’x. 89
(2d Cir. 2011) (“the fraud, misrepresentation or conduct must have actually deceived the
court”); In re Mucci, 488 B.R. 186, 193 (Bankr. D.N.M. 2013) (“the fraud must have
actually deceived the court”).
27 Def. Rev. Supp. Br. at 58 (first accusation), 64 (second accusation), 69 (third
accusation), 74 (fourth accusation), 77 (fifth accusation), 79 (sixth accusation), 88 (seventh
accusation), 104 (eighth accusation).
20
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1

contest it before judgment. Oxxford Clothes, XX, Inc. v. Expeditors Int’l of Washington,

2

Inc., 127 F.3d 574, 578 (7th Cir. 1997). As Judge Posner has explained:
A lie uttered in court is not a fraud on the liar’s opponent if the
opponent knows it’s a lie yet fails to point this out to the court. If the
court through irremediable obtuseness refuses to disregard the lie, the
party has . . . a remedy by way of appeal. Otherwise “fraud on the
court” would become an open sesame to collateral attacks, unlimited as
to the time within which they can be made by virtue of the express
provisions in Rule 60(b) on this matter, on civil judgments.

3
4
5
6
7
8
9

Id.
“The very purpose of a trial is to test the credibility and veracity of the evidence.”
12 J.W. Moore, MOORE’S FEDERAL PRACTICE § 60.21[4][c] (3d ed. 2009). Therefore,

10

whenever possible, deceptive conduct—from discovery violations to fabrication of evidence

11

and even outright perjury—“should be exposed at trial” and cannot be challenged “after

12

the fact” as a fraud on the court. Levander, 180 F.3d at 1120; Great Coastal Express, Inc.

13

v. Int’l Bhd. of Teamsters, 675 F.2d 1349, 1357 (4th Cir. 1982). Consequently, there can be

14

no fraud on the court where, as here, the opposing party “had the opportunity to challenge

15

the alleged perjured testimony or non-disclosure because the issue was already before the

16

court.” Levander, 180 F.3d at 1120. 28

17

Appling illustrates this principle: The Ninth Circuit assumed that counsel for one

18

of the parties falsely claimed to represent a witness and falsely represented that potential

19

exhibits which were responsive to a subpoena did not exist. Yet the Ninth Circuit found

20

no fraud on the court because, inter alia, the opposing party “through due diligence could

21

have discovered the non-disclosure.” 340 F.3d at 780 (emphasis added). This Court has

22

recognized the same rule at least twice before. Arnold v. Cnty. of El Dorado, 2012 WL

23

3276979, at *5 (E.D. Cal. Aug. 9, 2012) (“in the setting aside or reopening judgments

24

context, perjury will not be grounds for upsetting a judgment when the fact of the untruth

25

was known and could have been challenged during the proceeding itself”); Wright v.

26

See also Gleason v. Jandrucko, 860 F.2d 556, 560 (2nd Cir. 1988) (“an aggrieved
party seeking relief [from judgment] must be able to show that there was no ‘opportunity
28 to have the ground now relied upon to set aside the judgment fully litigated in the original
action”).
21
27

28
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1

United States, 2001 WL 1137255, at *9 (E.D. Cal. Aug. 21, 2001) (because the complaining

2

party’s claims had been litigated before judgment, they could not be re-litigated as a fraud

3

on the court), report and recommendation adopted, 2001 WL 1386058 (E.D. Cal. Sept. 19,

4

2001) (Shubb, J.), aff’d, 46 F. App’x 529 (9th Cir. 2002).

5

Sierra Pacific tries to avoid this rule by sleight of hand, claiming that the Supreme

6

Court set aside the judgment in Hazel-Atlas Glass Co. even though the defrauded party

7

had evidence of the fraud at the time of settlement. (Def. Rev. Supp. Br. at 8.) That was

8

only the dissenting justices’ view—not the Court’s. According to the Court’s opinion, the

9

losing party was still trying to verify its suspicions with “admissible evidence” after the

10

Third Circuit rendered the decision obtained by fraud. 322 U.S. at 246, 64 S. Ct. at 1001.

11

The Third Circuit decided the case in 1932, but the losing party did not have “proof” of the

12

fraud until 1941. 322 U.S. at 241, 243, 64 S. Ct. at 999-1000. And the Court specifically

13

rejected the lower court’s finding that the losing party had not been diligent in challenging

14

the fraud earlier: “We cannot easily understand how, under the admitted facts, Hazel

15

should have been expected to do more than it did to uncover the fraud.” 322 U.S. at 246,

16

64 S. Ct. at 1001.

17

The dissenting opinion’s statement of facts is not a proper basis for determining

18

what the Court held—especially since the dissenting justices said they disagreed with the

19

Court on the facts. 322 U.S. at 262, 64 S. Ct. at 1009. There was no disagreement,

20

however, about the legal principle that is dispositive here. As the dissenting justices

21

stated:

22
23
24
25
26
27
28

New proof to justify [relief from judgment] must be such as has come to
light after judgment and such as could not have been obtained when
the judgment was entered. The proffered evidence must not only have
been unknown prior to judgment, but must be such as could not have
been discovered by the exercise of reasonable diligence in time to
permit its use in the trial.
322 U.S. at 260, 64 S. Ct. at 1008-09. Thus, Sierra Pacific’s reliance on the dissent is
misplaced. The Court’s opinion and the dissent both refute Sierra Pacific’s argument.
Equally important, as noted above, the Court explained fraud-on-the-court doctrine
22
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1

as “a rule of equity to the effect that under certain circumstances, one of which is after-

2

discovered fraud, relief will be granted against judgments regardless of the [time] of their

3

entry.” 322 U.S. at 244, 64 S. Ct. at 1000 (emphasis added). Thus, Hazel-Atlas itself

4

compels the conclusion that Sierra Pacific cannot now challenge any misconduct it knew of

5

before judgment.

6

With only two exceptions, 29 Sierra Pacific’s knowledge of the alleged misconduct

7

before trial precludes any fraud on the court in this case. If the adversarial process did

8

not function, it is only because Sierra Pacific was willing to use scandal allegations to

9

prolong discovery but lacked enough confidence to put them before a jury.

10

III.

11
12

There Cannot Be a Fraud on the Court Where, as Here, Judgment
Was Entered Upon a Settlement and the Court Was Not Deceived in
Approving the Settlement.

As noted above, the Supreme Court and the Ninth Circuit have held that “[f]raud on

13

the court requires a ‘grave miscarriage of justice.’” Appling, 340 F.3d at 780 (quoting

14

Beggerly, 524 U.S. at 47, 118 S. Ct. 1862). In most circumstances, a settlement cannot

15

work a grave miscarriage of justice, because settlement is fundamentally a compromise

16

that both sides consider more advantageous than the risks and burdens of trial. Thus, the

17

settlement agreement signed by counsel for all parties in this case states: “This

18

settlement is entered into to compromise disputed claims and avoid the delay, uncertainty,

19

inconvenience, and expense of further litigation.” (Dkt. 590 ¶ 12.)

20

Beggerly arose from a settled case. The Supreme Court held that a judgment

21

entered upon the settlement could not be vacated for fraud on the court, even though the

22

United States had failed to produce to the opposing party and the court documents

23

allegedly showing it could not have owned disputed land. The Court held that those

24

allegations could not support a motion for relief from judgment for fraud on the court,

25

because “it surely would work no ‘grave miscarriage of justice,’ and perhaps no

26

The exceptions are Cal Fire’s WiFITER account (the ninth accusation) and the
alleged offer of a bribe by Downey Brand (the tenth accusation). As explained below at 8628 90, the United States had no involvement in the WiFITER account and no obligation to
disclose the bribery allegation.
23
27

29

United States’ Opposition to Motion for Relief from Judgment

Case 2:09-cv-02445-WBS-AC Document 626 Filed 02/17/15 Page 36 of 127

1

miscarriage of justice at all, to allow the judgment to stand.” 524 U.S. at 47, 118 S. Ct. at

2

1868.

3

Likewise here, the judgment jointly requested by the defendants, based on the

4

settlement agreement, cannot work a grave miscarriage of justice. The defendants admit

5

that when they decided to settle, they knew of almost every alleged act of misconduct set

6

forth in their motion. They knew of:

7

•

every instance of alleged perjury,

8

•

every alleged fabrication of evidence,

9

•

every discovery response and statement in the Government’s briefs that

10

Sierra Pacific considers inconsistent with some evidence in the case (Sierra

11

Pacific’s definition of a “misrepresentation”), and
•

12

them up. 30

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

the alleged events at the Red Rock Lookout and the alleged scheme to cover

Perhaps most importantly, the defendants knew (or imagined) the grand
overarching scheme to saddle Sierra Pacific with liability. In their own words:
Defendants are not now before this Court to argue that they were
fraudulently induced to settle the federal action. They knew some but
not all of what they were up against at the time of the settlement: a
corrupt investigation prosecuted by federal and state lawyers focused
on winning . . . despite pervasive dishonesty on key facts at the core of
the Moonlight Fire’s underlying origin and cause investigation.
(Mtn. (Dkt. 593-3) at 2.)
Supposedly convinced of all that, the defendants nonetheless made a calculated
decision that the settlement terms were in their best interest, and they joined in
requesting the very judgment they now seek to vacate. It cannot be “a grave miscarriage
of justice,” as Beggerly and Appling require, for the defendants to live with the bargain
they knowingly and voluntarily made to avoid a jury trial.
Granting relief from judgment in these circumstances would also offend the

30

Def. Rev. Supp. Br. at 58, 64, 69, 74, 77, 79, 88, 104.
24
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1

principle that Rule 60 “is not intended to remedy the effects of a deliberate and

2

independent litigation decision that a party later comes to regret through second thoughts

3

or subsequently-gained knowledge . . . .” Latshaw v. Trainer Wortham & Co., 452 F.3d

4

1097, 1099 (9th Cir. 2006). The Ninth Circuit denied relief in Latshaw even though the

5

complaining party—unlike Sierra Pacific—was actually deceived. The plaintiff in an

6

investment fraud case was tricked into accepting an offer of judgment—a form of

7

settlement effectuated by a court order. She was represented by two attorneys, one of

8

whom told her, falsely, that if she did not accept the offer of judgment: (a) she could be

9

liable for the defendants’ legal fees (which would be enormous), and (b) she would be left

10

without counsel because both her attorneys intended to resign. In truth, however, the

11

plaintiff’s other attorney had no intention of resigning, and rejection of the offer of

12

judgment could not create liability for attorneys’ fees. The mendacious attorney then

13

signed both her own name and the name of the plaintiff’s other attorney on the acceptance

14

of judgment and filed it with the district court, and the court entered judgment on the

15

agreed terms.

16
17
18
19
20
21
22
23
24
25

The Ninth Circuit accepted that counsel caused a “forgery” to be filed with the
district court, but nonetheless held there was no fraud on the court. The court explained:
Even though it may have been fraud to forge a signature and the fraud
may have reached the court, Nygaard’s alleged conduct falls far short
of “defiling the court itself” and hardly resembles an “unconscionable
plan or scheme which is designed to improperly influence the court in
its decision.” While Latshaw is left with a Rule 68 judgment with
which she is unhappy, the integrity of the judicial process has not been
impaired. . . . .
Latshaw knowingly and voluntarily signed the Rule 68 acceptance.
Though Latshaw’s decision may have been driven by inept or
erroneous advice or conduct of her counsel, neither the alleged
negligence at issue nor the purported fraud on the court fall among
those exceptional circumstances meriting Rule 60(b)(6) relief.
Id. at 1104.

26

Likewise, here, Sierra Pacific made “a deliberate and independent litigation

27

decision” and “knowingly and voluntarily” entered the settlement agreement. Id. at 1099,

28

1104. But here, there is even less justification for relieving Sierra Pacific of the
25
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1

consequences of that choice, because Sierra Pacific had already formulated its fraud

2

allegations. Thus, unlike Latshaw, this is not even a case of “second thoughts or

3

subsequently-gained knowledge.” Id. It is a case in which the moving parties knowingly

4

settled and asked the Court to enter the very judgment they now seek to vacate.

5

The only circumstance in which there might be a fraud on the court in a settled case

6

is if the court was deceived in approving the settlement. Thus, in Valerio, the court

7

observed that a fraud on the court could be established by misrepresentations on factors

8

considered by the court “in assessing the adequacy of a proposed class action settlement,”

9

but the court denied relief because it found no misrepresentation on the settlement

10

factors. 80 F.R.D. at 642, adopted as opinion of the Ninth Circuit at 645 F.2d 699.

11

Usually, however, there is no reason for a court to look behind the parties’

12

settlement agreement or stipulation. And when courts do not look behind the agreement,

13

there can be no fraud on the court. As Judge Breyer of the Northern District of California

14

explained in words equally applicable here,

15
16
17
18
19
20
21
22
23
24
25
26
27
28

The alleged fraud “did not improperly influence the court” because the
judgment was based on the parties’ voluntary settlement and not an
adjudication on the merits. . . . The Court’s approval of the settlement
thus had nothing to do with the merits of the underlying claims . . . .
The purported falsity of Plaintiffs’ allegations is irrelevant to the
settlement agreement, and to the resulting judgment. Accordingly,
any fraud in no way affected the proper functioning of the judicial
system.
Roe v. White, No. C 03-04035 CRB, 2009 WL 4899211, at *3 (N.D. Cal. Dec. 11, 2009),
aff’d, 395 Fed. App’x 470, 471 (9th Cir. 2010). Accordingly, many courts have recognized
that there can be no fraud on the court in a settled case unless the order approving
settlement itself was obtained by deception. 31 We have searched for decisions rejecting
Superior Seafoods, Inc. v. Tyson Foods, Inc., 620 F.3d 873 (8th Cir. 2010)
(approving denial of relief because “[t]he court entered its consent judgment based on the
written document provided by the parties after extensive negotiation, and the court was
not required to look behind or interpret that written document”); Pfotzer v. Amercoat
Corp., 548 F.2d 51, 52 (2nd Cir. 1977) (finding no fraud on the court because “it sufficed for
the court to know the parties had decided to settle, without inquiring why”); In re Leisure
Corp., 2007 WL 607696, at *7 (N.D. Cal. Feb. 23, 2007) (because the alleged deception
“was not material to the bankruptcy court’s assessment of the Settlement Agreement, [it]
cannot constitute fraud on the court”); Petersville Sleigh Ltd. v. Schmidt, 124 F.R.D. 67, 72
(S.D.N.Y. 1989) (denying relief despite extensive fraud, because fraud on the court is
26
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1

this principle and found none.

2

In this case, there was no reason for the Court to look behind the settlement

3

agreement, and the Court did not do so. No hearing was conducted on the settlement. No

4

evidence or arguments were presented. No disputes were identified as unresolved. And

5

no findings were made by the Court. At Sierra Pacific’s insistence, the settlement

6

agreement included a proposed order stating only:

7
8
9
10
11
12
13
14
15
16
17
18
19
20
21

With the sole exception of Landowners’ and Beaty’s cross-claims, Case
No. 2:09-cv-2445 is hereby DISMISSED IN ITS ENTIRETY WITH
PREJUDICE.
All of Landowners’ and Beaty’s cross-claims in Case No. 2:09-cv-2445
are hereby DISMISSED IN THEIR ENTIRETY.
The Clerk of Court is directed to enter this Order in the official docket.
Notwithstanding the entry of a dismissal herein, this Court (Kimberly
J. Mueller, District Judge) shall retain jurisdiction to enforce the terms
of this compromise settlement.
(Dkt. 590 at 12.) The Court entered the proposed order as submitted and nothing more.
(Dkt. 592.)
Thus, the Court’s order was based solely on the settlement agreement itself—a
document negotiated and joined by the defendants. Indeed, even now, the defendants
have never claimed the Court entered the order based on any false statement or evidence
submitted by the United States. That fact standing alone precludes a fraud on the court.
The defendants searched far and wide for a case finding a fraud on the court in a
settled case like this one. Their briefs cite cases from the First, Third, Sixth and Federal

22
23
24
25
26
27
28

established only if counsel “lied to the judge” on “a settlement-related question”); United
States v. Int’l Tel. & Tel. Corp., 349 F. Supp. 22, 36 (D. Conn. 1972) aff’d sub nom. Nader
v. U.S, 410 U.S. 919, 93 S. Ct. 1363 (1973) (finding no fraud on the court because alleged
deception was “not relevant” to the court’s “limited role in approving the . . . consent
decree”); In re NWFX, Inc., 384 B.R. 214, 220 (Bankr. W.D. Ark. 2008) (court must
consider “whether the . . . misrepresentations were ‘material’ to the court’s approval of the
settlement”); In re Mucci, 488 B.R. 186, 194 (Bankr. D.N.M. 2013) (rejecting fraud on the
court claim because court had approved settlement “based on the stipulation of the
parties, not based on any affidavits or testimony [and the court] did not look behind the
parties’ stipulation”). Cf. Baltia Air Lines, Inc. v. Transaction Mgmt., Inc., 98 F.3d 640,
643 (D.C. Cir. 1996) (denying relief because “any misrepresentations to the District Court
were not relevant to the court’s decision to confirm the arbitration award”).
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1

Circuits, and even an unpublished decision from a district court in Tennessee. But they do

2

not identify a single case finding a fraud on the court in remotely similar circumstances.

3

Evidently, they could not find such a case.

4

Sierra Pacific relies principally on a contorted reading of Hazel-Atlas Glass Co.

5

(Def. Rev. Supp. Br. at 17.) But that case did not approve relief from a judgment entered

6

upon a settlement agreement. On the contrary, the Court held that the Third Circuit

7

could vacate its own judgment, and direct the district court to vacate a decree entered on

8

remand “pursuant to the Circuit Court of Appeals’ mandate,” 322 U.S. at 239, 64 S. Ct. at

9

998, because the court of appeals’ decision was obtained through an elaborate scheme of

10

deception. After the Third Circuit rendered its decision, the parties reached some kind of

11

settlement, but there is no suggestion that the court was informed of the settlement, much

12

less that judgment was entered upon the settlement rather than upon the decision

13

procured by fraud. See 322 U.S. at 241-43, 64 S. Ct. at 999-1000.

14

Nor is there any support for Sierra Pacific’s position in Herring v. United States,

15

424 F.3d 384 (3rd Cir. 2005) (cited in Def. Rev. Supp. Br. at 17). In Herring, the district

16

court found that a prior Supreme Court judgment, allegedly procured with perjured

17

affidavits, resulted in a settlement following remand. 32 But the Third Circuit reversed,

18

finding no fraud on the court. Equally important, the settlement in Herring came after

19

and as a result of the Supreme Court judgment allegedly procured by fraud. That is a

20

world apart from this case, in which there is no judgment prior to settlement which could

21

have been procured by fraud, and the defendants seek relief from the judgment on the

22

settlement itself.

23

The other cases cited by Sierra Pacific are equally inapposite. Black v. Suzuki

24
25

In the prior case, brought under the Federal Tort Claims Act, the district court
ruled that the element of negligence was established as a sanction because the Air Force
refused to produce an accident investigation report and other documents based on military
27 secrets privilege. Relying on affidavits filed by the Air Force, the Supreme Court reversed
a judgment for the plaintiffs and remanded the case for further analysis of the privilege
28 issue. United States v. Reynolds, 345 U.S. 1, 4, 73 S. Ct. 528, 530 (1953). After the
remand, the parties settled for a fraction of the original judgment.
28
32
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1

Motor Corp., No. 2:04-CV-180, 2008 WL 2278663, at *1 (E.D. Tenn. May 30, 2008) (cited in

2

Def. Rev. Supp. Br. at 18), is not even about relief from judgment under Rule 60. Before

3

judgment was entered and without opposition, the court vacated a settlement agreement

4

based on the plaintiff’s conviction for fraud. In In re Hunter, 66 F.3d 1002, 1005 (9th Cir.

5

1995) (cited in Mtn. (Dkt. 593-3) at 88), the complaining party did not allege a fraud on the

6

court, and the court of appeals did not suggest such a fraud could be established. The

7

opinion merely states that an allegation of fraud on the court could have provided a basis

8

for jurisdiction. The First Circuit’s decision in Aoude v. Mobil Oil Corp., 892 F.2d 1115,

9

1118-19 (1st Cir. 1989) (cited in Def. Rev. Supp. Br. at 18), did not even involve a

10

settlement: the court affirmed dismissal of two complaints before judgment. In Broyhill

11

Furniture Indus., Inc. v. Craftmaster Furniture Corp., 12 F.3d 1080, 1087 (Fed. Cir. 1993)

12

(cited in Def. Rev. Supp. Br. at 17), the court held there was no fraud on the court in a case

13

which, unlike this one, ended in a consent decree—an order of the court adjudicating the

14

case. And finally, Southerland v. Oakland Cnty., 77 F.R.D. 727, 730-31 (E.D. Mich. 1978),

15

aff’d, 628 F.2d 978 (6th Cir. 1980), also involved a consent decree, which the trial court

16

had approved based on “fraudulent statements to the court” by counsel in a hearing on

17

whether the decree should be approved. Id. at 733. Southerland thus illustrates the

18

exception to the general rule: there can be no fraud on the court in a settled case unless

19

the court’s approval of the settlement is obtained by fraud.

20

As explained above, there was no consent decree here, and even the defendants do

21

not claim that the United States made any fraudulent statement to the Court when filing

22

the settlement agreement and requesting (jointly with the defendants themselves) entry of

23

an order dismissing this action. There can be no fraud on the court in these

24

circumstances. Therefore, each and every accusation made by Sierra Pacific fails to state

25

a claim.

26

IV.

27

Sierra Pacific tries a second time to lower the standards for fraud on the court by

28

Brady v. Maryland Cannot Establish a Fraud on the Court.

claiming Brady v. Maryland, 373 U.S. 83, 83 S. Ct. 1194 (1963), applies in civil cases.
29
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1

(Def. Rev. Supp. Br. at 20-21.) Based on Brady, Sierra Pacific argues that a reckless

2

failure to disclose exculpatory evidence is sufficient to establish a fraud on the court. (Id.

3

at 24.) There was no nondisclosure of material exculpatory information here, but even if

4

there were, Sierra Pacific’s argument suffers two fundamental flaws, each of which is

5

sufficient by itself to defeat it.
A. Brady Does Not Apply in Civil Cases.

6
7

Sierra Pacific’s claim that Brady applies in civil cases is wrong. Brady derives from

8

the constitutional right to due process in a criminal case. 373 U.S. at 87, 83 S. Ct. at 1196-

9

97. The Court held that “suppression by the prosecution of evidence favorable to an

10

accused upon request violates due process where the evidence is material either to guilt or

11

to punishment.” Id. The Brady disclosure cases, “together with earlier cases condemning

12

the knowing use of perjured testimony, illustrate the special role played by the American

13

prosecutor in the search for truth in criminal trials.” Strickler v. Greene, 527 U.S. at 263,

14

119 S. Ct. 1936, 1948 (1999) (emphasis added).

15

The Due Process Clause requires more in a criminal case, because what process is

16

due turns on what is at stake. 33 Litigation over whether a person will be imprisoned

17

requires stronger due process protections because, “Freedom from bodily restraint has

18

always been at the core of the liberty protected by the Due Process Clause from arbitrary

19

governmental action.” Foucha v. Louisiana, 504 U.S. 71, 80, 112 S. Ct. 1780, 1785 (1992).

20

The distinction is clear on the text of the Bill of Rights itself. The Founders understood

21

criminal law to be different enough that they crafted particular provisions applicable only

22

in criminal cases: grand jury indictment, double jeopardy, self-incrimination, speedy trial,

23

a local jury, information about the charge, confrontation, compulsory process, counsel, and

24

protections against excessive bail or punishment. See U.S. Const., Am. V, VI. VIII.

25

Moreover, the duty of disclosure under Brady is a logical corollary to the lack of a right of

26
27
28

See Joint Anti-Fascist Refugee Comm. v. McGrath, 341 U.S. 123, 163 (1951);
Cafeteria & Rest. Workers Union, Local 473, AFL-CIO v. McElroy, 367 U.S. 886, 895
(1961); Goldberg v. Kelly, 397 U.S. 254, 261 (1970).
30
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1

discovery by defendants in criminal cases. By contrast, all parties in civil cases are

2

equally entitled to take discovery, a right which Sierra Pacific exercised with enthusiasm

3

in this case.

4

Since Brady was decided in 1963, neither the Supreme Court nor the Ninth Circuit

5

has held it applicable in civil cases brought by the Government. On the contrary, in

6

District Attorney’s Office v. Osborne, 557 U.S. 52, 129 S. Ct. 2308 (2009), the Court held

7

that Brady does not apply even in civil habeas corpus cases challenging a criminal

8

conviction. The Court explained that the court of appeals “went too far” in ruling that the

9

State must comply with Brady, and that a prosecutor’s obligation to disclose material

10

exculpatory evidence before trial does not continue after the criminal case is closed. 557

11

U.S. at 68, 129 S. Ct. at 2319-20 (“Osborne does not claim that Brady controls this case . . .

12

and with good reason”).

13

Sierra Pacific’s argument that Brady applies in civil cases is based on the prior

14

decision of the Sixth Circuit in Demjanjuk v. Petrovsky, 10 F.3d 338 (6th Cir. 1993). In the

15

unique context of a denaturalization and extradition proceeding to deliver the defendant

16

to a foreign country to face a capital trial based on accusations that he had murdered

17

thousands of people, id. at 339, the Sixth Circuit held, “Brady should be extended to cover

18

denaturalization and extradition cases where the government seeks denaturalization or

19

extradition based on proof of alleged criminal activities of the party proceeded against.”

20

Id. at 353.

21

Demjanjuk does not support Sierra Pacific’s argument that Brady applies in any

22

civil case based in part on accusations that could also be charged criminally. 34 The Sixth

23

Circuit itself limited its decision as follows:

24
25
26

If the government had sought to denaturalize Demjanjuk only on the
basis of his misrepresentations at the time he sought admission to the
United States and subsequently when he applied for citizenship, it

One must doubt Sierra Pacific’s claim that it regarded the Moonlight Fire
litigation as one with criminal implications. The company never sought protection from
criminal prosecution and the two men who started the fire sat for depositions and testified
28 extensively without ever invoking their privileges against self-incrimination. This case
was just a tort suit for compensatory damages.
31
34
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2

would have been only a civil action. The government did not rest on
those misrepresentations, however. Instead, the respondents presented
their case as showing that Demjanjuk was guilty of mass murder.

3

Id. In other words, if Demjanjuk had just been a civil case based on false statements,

4

Brady would not have applied, but of course those same false statements would have

5

violated criminal statutes. See 18 U.S.C. §§ 1001, 1546.

1

6

The Sixth Circuit itself has recognized that Demjanjuk “must be read in the context

7

of a case that involved an unusual set of circumstances.” In the Matter of the Extradition

8

of Michael John Drayer, 190 F.3d 410, 414 (6th Cir. 1999). Accordingly, even before the

9

Supreme Court did the same in Osborne, the Sixth Circuit held Brady does not apply in

10

habeas proceedings, because “Brady involves the disclosure of evidence at a criminal trial”

11

and “[h]abeas corpus is a civil proceeding.” Carter v. Anderson, 585 F.3d 1007, 1012-13

12

(6th Cir. 2009). The court also declined to apply Brady to civil proceedings related to tax

13

evasion, which is, of course, a crime. See Tandon v. C.I.R., 2000 WL 331926, at *1 (6th

14

Cir. Mar. 23, 2000) (“This Circuit has never applied the Brady rule to a civil proceeding for

15

determining the amount of one’s tax liability.”).

16

Thus, Sierra Pacific asks this Court to extend Demjanjuk in a way the court that

17

rendered it has refused to do. Indeed, Sierra Pacific asks this Court to do what no court

18

has done before: its brief does not cite a single case for the proposition that Brady applies

19

in a civil tort suit.

20

Many courts have recognized there is no civil Brady. 35 Those decisions are

21

eminently sensible, because discovery afforded by the Federal Rules of Civil Procedure

22
23
24
25
26
27
28

N.L.R.B. v. Nueva Engineering, Inc., 761 F.2d 961, 969 (4th Cir.1985) (“An action
for violations of the National Labor Relations Act is civil in nature, does not involve
potential incarceration and violation of the Act does not carry with it the stigma of a
criminal conviction”); Mister Discount Stockbrokers, Inc. v. S.E.C., 768 F.2d 875, 878 (7th
Cir. 1985) (Brady does not apply to a securities administrative disciplinary proceeding);
Montemayor Seguy v. United States, 329 F. Supp. 2d 883, 888 (S.D. Tex. 2004) (Brady does
not apply to extradition hearing because “extradition is not a criminal prosecution”);
United States ex rel. (Redacted) v. (Redacted), 209 F.R.D. 475, 481-83 (D. Utah 2001)
(Brady principles do not apply to an action brought under the False Claims Act, which is
also a criminal statute); compare Sperry & Hutchinson Co. v. FTC, 256 F. Supp. 136, 142
(S.D.N.Y. 1966); EEOC v. Los Alamos Constructors, Inc., 382 F. Supp. 1373, 1383 n.5
(D.N.M. 1974).
32
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1

vastly exceeds what Brady requires in a criminal case. As the Supreme Court has

2

observed,

6

A criminal defendant is entitled to rather limited discovery, with no
general right to obtain the statements of the Government’s witnesses
before they have testified. Fed. Rules Crim. Proc. 16(a)(2), 26.2. In a
civil case, by contrast, a party is entitled as a general matter to
discovery of any information sought if it appears ‘reasonably calculated
to lead to the discovery of admissible evidence.’ Fed. Rule Civ. Proc.
26(b)(1).

7

Degen v. United States, 517 U.S. 820, 825-26, 116 S. Ct. 1777, 1781-82 (1996).

3
4
5

8
9

In civil cases, “[t]he Federal Rules of Civil Procedure are designed to further the due
process of law that the Constitution guarantees.” Nelson v. Adams USA, Inc., 529 U.S.

10

460, 465, 120 S. Ct. 1579, 1584 (2000). Here, the United States responded to more than a

11

thousand requests for production of documents, and answered 185 interrogatories and 660

12

requests for admissions. Fifty-nine percipient witnesses and seventy-five expert witnesses

13

were deposed. Sierra Pacific would not have had any of that if this had been a criminal

14

case. Nor would it have received the affirmative disclosures required by Federal Rule of

15

Civil Procedure 26(a), including identification at the outset of witnesses and documents

16

the United States might use in support of its claims and reports prepared by expert

17

witnesses. Indeed, the non-privileged, material, exculpatory evidence guaranteed by

18

Brady in criminal cases is within the scope of civil discovery under Federal Rule of Civil

19

Procedure 26(b)(1) and therefore is available to any diligent civil litigant—whether or not

20

the United States is a party to the suit. Thus, Brady is not only inapplicable, it is

21

superfluous. For both reasons, it adds nothing to Sierra Pacific’s arguments.
B. A Brady Violation Is an Out-of-Court Violation of a Party’s
Rights, Not a Fraud on the Court.

22
23
24
25
26
27
28

Even if Brady applied in civil cases, it is settled law that fraud on the court requires
“egregious misconduct directed to the court itself.” Coleman-Worthington Prods., Inc., 914
F.2d at 1496 (emphasis added). 36 Brady violations are not aimed at the court; they are
Accord Appling, 340 F.3d at 780 (“[f]raud on the court requires . . . a fraud that is
aimed at the court”); In re Napster, Inc. Copyright Litig., 479 F.3d at 1097 (fraud on the
court requires “an intentional, material misrepresentation directly aimed at the court”).
33
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1

violations of a personal due process right of a criminal defendant. They occur outside of

2

court by their nature.

3

It is also settled law that a nondisclosure is not a fraud on the court—even if the

4

facts should have been disclosed to the court itself. Beggerly, 524 U.S. at 47, 118 S. Ct. at

5

1868 (prevailing party’s failure to “make full disclosure to the Court” does not constitute a

6

fraud on the court). 37 A Brady violation is a nondisclosure to a criminal defendant of

7

material exculpatory evidence. Therefore, even if Brady applied in civil cases, it could not

8

establish a fraud on the court.

9
10

V.

Sierra Pacific’s Accusations Fail to State a Claim.

By Order of November 24, 2014 (Dkt. 618), the Court directed Sierra Pacific to

11

address whether “each alleged act of misconduct” constitutes a fraud on the court within

12

the meaning of Rule 60(d)(3). Disregarding that order, Sierra Pacific’s brief purports to

13

discuss only “examples” which it says “are by no means exhaustive.” (Def. Rev. Supp. Br.

14

at 42.) This Court should rule that any accusations not made in Sierra Pacific’s

15

supplemental brief are waived. New accusations cannot properly be made in a reply brief

16

or on appeal, since that would deny the United States a fair opportunity to respond and

17

make a complete record. 38

18

We assume the truth of Sierra Pacific’s accusations below because the Court

19

directed us to do so. However, we do not assume the truth of what Sierra Pacific says

20

about this Court’s record, including the content of our prior briefs, or the Court’s prior

21

Accord Valerio, 80 F.R.D. at 641, adopted as opinion of the Ninth Circuit, 645
F.2d 699 (“nondisclosure to the court of facts allegedly pertinent to the matter before it,
will not ordinarily rise to the level of fraud on the court”); Levander, 180 F.3d at 1119
23 (“non-disclosure by itself does not constitute fraud on the court”); England, 281 F.2d at
310 (the failure to produce evidence, without more, does not constitute fraud on the court).
24
38 Lincoln Gen. Ins. Co. v. Access Claims Adm’rs, Inc., 596 F. Supp. 2d 1351, 1372
25 (E.D. Cal. 2009) (“It is not proper for the court to consider new arguments raised in a
reply.”); Sacramento E.D.M., Inc. v. Hynes Aviation Indus., Inc., 965 F. Supp. 2d 1141,
26 1154 (E.D. Cal. 2013) (“the Court declines to consider any arguments raised for the first
time in [the] reply brief since [the opposing parties] have not had an opportunity to
27 respond to those arguments”); Arias v. Amador, No. 1:12-CV-00586 LJO, ___ F. Supp. 3d
___, 2014 WL 6633240, at *16 (E.D. Cal. Nov. 21, 2014) (“The Court will not address
28 arguments presented for the first time in a reply brief.”); accord Powell v. Union Pac. R.
Co., 864 F. Supp. 2d 949, 962 (E.D. Cal. 2012) (same).
34
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1

orders, or transcripts of depositions alleged to show perjury. Even when considering a

2

motion to dismiss under Rule 12(b)(6), the court properly considers matters subject to

3

judicial notice and documents whose contents are alleged in, or form the basis for, the

4

complaint. United States v. Ritchie, 342 F.3d 903, 908 (9th Cir. 2003); In re Stac

5

Electronics Sec. Litig., 89 F.3d 1399, 1405 n.4 (9th Cir.1996); Barron v. Reich, 13 F.3d

6

1370, 1377 (9th Cir.1994). The same should be true here, as the Court considers whether

7

Sierra Pacific’s motion fails to state a claim. A claim that a witness committed perjury or

8

that Government counsel made misrepresentations, if contradicted by the record Sierra

9

Pacific purports to quote or paraphrase, should be subject to dismissal at this juncture.

10

Throughout its brief, as it did throughout the litigation of this case, Sierra Pacific’s

11

treatment of factual issues follows a familiar pattern. Sierra Pacific asserts its own

12

version of the facts, assumes the truth of its own assertion, and then denounces each

13

person who declines to validate that assertion as someone who is lying or hiding the truth.

14

This Court should not accept Sierra Pacific’s scandal-mongering accusations at face value

15

where they are contradicted by the very parts of the record Sierra Pacific relies on in

16

making the accusations.
A. The Imaginary White Flag Conspiracy Cannot Show any Fraud
on the Court.

17
18
19
20
21
22
23
24
25
26

Sierra Pacific argues that during the first two days of the Moonlight Fire
investigation, Cal Fire investigator Josh White and Forest Service investigator Dave
Reynolds determined that the fire started at a particular rock on a skid trail and placed a
white flag there to mark it as the origin and, at some unspecified later time, they
conspired to produce a false report saying the fire started at different rocks referred to as
“E-2” and “E-3”—eight-to-ten feet away from the rock with a white flag 39—and then
engaged in an elaborate, multi-agency, multi-year scheme to cover up the changed location

Sierra Pacific gets a little carried away when it says the white flag was in a
location “far different than the official points of origin . . . in the official Joint Report.”
(Mtn. (Dkt. 593-3) at 33; Def. Rev. Supp. Br. at 54.) For even Sierra Pacific eventually
28 admits it was a mere “8 or 10 feet from the official points of origin.” (Mtn. (Dkt. 593-3) at
81; Def. Rev. Supp. Br. at 59.)
35
39
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1

and “secret point of origin.” Sierra Pacific dreamed up this grand scheme years before the

2

case was supposed to be tried, conducted discovery on it ad nauseam, and told this Court it

3

would present extensive evidence of it to the jury. But of course it did not do so.
The accusation cannot be understood until it is put in perspective: All three

4
5

locations were in Bush and Crismon’s work area.
Sierra Pacific has never offered any reason why state and federal fire investigators

6
7

would conspire to move the point of origin from one rock to two others when all three were

8

in the middle of Bush and Crismon’s work area. And no reason is apparent. It would

9

serve no purpose—not even pinning blame on Sierra Pacific—for the investigators to claim

10

the fire started at E-2 or E-3 instead of at the white flag. The three locations are a

11

bulldozer blade apart. The white flag was in the work area where Crismon admittedly

12

drove his bulldozer over rocks. And Bush and Crismon did not see anyone else in the work

13

area all day. (Crismon Depo., 3 R.E. US-648; Bush Depo., 1 R.E. US-283.)
The United States never asked the Court to find the fire started at E-2 or E-3—or

14
15

that it did not start at the white flag. And we would not have asked the jury to make such

16

findings if the case had been tried. There was no need for that, for the defendants’ own

17

experts put the fire’s origin in Bush and Crismon’s work area (see evidence cited supra at

18

8-9). In addition, Bush and Crismon’s employer—the defendant in the best position to

19

know—admitted in its Answer that “[they] were working on the timber project operating

20

two bulldozers in the area where the fire ignited.” (Dkt. 56 ¶ 14.) No cause other than a

21

bulldozer was identified by any investigator or expert on either side.
Perhaps the greatest insult to the jury would have been that Sierra Pacific did not

22
23

even claim the fire started at the white flag. To do so would have ensured a verdict for the

24

United States, since the flag was in Bush and Crismon’s work area and they saw no one

25

else there all day. Indeed, even now Sierra Pacific does not claim the fire started at the

26

white flag.
Thus, in the Government’s view, the white flag was a “non-issue.” That is still true

27
28

today.
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1

By now the Court knows Sierra Pacific’s accusation rests on the premise that a

2

white flag depicted in certain photographs marks the point of ignition identified by the

3

Government’s investigators. (Mtn. (Dkt. 593-3) at 28; Def. Rev. Supp. Br. at 44.) But the

4

investigators consistently testified that is not so, and eight origin-and-cause

5

investigators—including the defendants’ own—agreed that white flags are also used

6

simply to mark evidence 40 (like the strike marks from bulldozer tracks on rocks by the

7

white flag). They did not make this up for the Government’s convenience: the standard

8

wildfire investigation handbooks teach that white flags are often used to mark evidence or

9

items of interest. 41 And the Moonlight Fire investigation report itself states that a white

10

flag can mark evidence. (Rpt. of Inv. (Dkt. 596-31) at 22.) Sierra Pacific ignores this

11

evidence, insisting that a white flag can only mean what Sierra Pacific says it means. But

12

the white flag is a weak foundation, to put it mildly, for a grand scheme.

13

Sierra Pacific conducted extensive discovery on these issues. In the process, it

14

generated a substantial body of evidence contradicting both Sierra Pacific’s theory and its

15

representations about the record. That evidence is summarized, and many

16

misrepresentations are rebutted, in Appendix A. That appendix also includes a general

17

summary of how the investigation unfolded, which the Court may find helpful for context.

18

Here, we explain why the secret origin accusation could not show a fraud on the court even

19

if it were true.
1. The Fact that Judgment Was Entered on a Settlement
Precludes any Fraud on the Court.

20
21
22
23
24

As explained above at 23-29, every accusation, including this one, fails to state a
claim because judgment was entered upon a settlement and the Court’s approval of the
settlement was not procured by fraud.

Holbrook Depo., June 1, 2011, 5 R.E. US-1285-1286; J. White Depo., Mar. 9,
2011, 11 R.E. US-3035-3036; Reynolds Depo., Mar. 24, 2011, 8 R.E. US-2210; G. White
26 Depo., Feb. 7, 2013, 10 R.E. US-2690; Wruble Rpt. 11 R.E. US-3181; Wruble Depo., Nov. 4,
2011, 11 R.E. US-3194-3195; Carlson Depo., Aug. 4, 2011., 2 R.E. US-372-373, 385, 39027 391; Bertagna Depo., Nov. 8, 2011, 1 R.E. US-151-152; Dodds Depo., Oct. 17, 2011, 3 R.E.
US-776-778.
28
41 NWCG Handbook, 7 R.E. U-1990.
37
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2. The Defendants Could Have Contested the Alleged White
Flag Scheme at Trial or by Motion Before Judgment.

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

Sierra Pacific had ample evidence to try the accusation if it had any merit. The
United States’ first production of documents included nearly all the exhibits Sierra Pacific
relies on now. (See Appendix C, at 1-3.) Thus, beginning in November 2010, investigator
White was examined in deposition for a total of seventeen days on the investigation and
the notorious white flag. (See 10 R.E. US-2695 - 11 R.E. US-3163.) On the eighth day of
his deposition, he circled and labeled the white flag on an enhanced photograph. 42 He
confirmed that he saw the flag and testified that Reynolds was the only person who would
have placed it. 43 After the sixteenth day of White’s deposition, this Court commented that
“[i]t’s hard to imagine that, at this point, White has hidden anything.” 44
At least five other Government investigators and employees were examined in
depositions about the investigation and white flag, as were eight of the United States’
experts. (See Appendix C, at 3.) The current fraud motion relies heavily on these yearsold depositions. And the defendants retained five experts of their own to testify about the
same issues: John Lentini, Duane Miller, Gary White, Walt Wruble, and Dean Bundy.
Not only did Sierra Pacific already have the evidence it relies on now, it actually
made the same baseless fraud accusations throughout the litigation. In December 2011,
Sierra Pacific told the Court a lengthy trial would be needed to show “that government
investigators and administrators would cover up exculpatory evidence, manufacture
inculpatory evidence, and commit perjury.” (Dkt. 344 at 1.) In February 2012, Sierra
Pacific made the same accusations in a motion:
As a result of this misconduct, the USFS, along with complicit
investigators from CalFire, released an official Joint Origin and Cause
Report in early summer 2009. That report told the story that the state
and federal investigators wanted to tell, but it did not tell the truth.

25
26
27
28

42
43
44

J. White Depo., Feb. 9, 2011, 11 R.E. US-2932-2945, 2947.
J. White Depo., Feb. 9, 2011, 11 R.E. US-2940.
Tr. Sept. 7, 2011 (Dkt. 302) at 6; Order (Dkt. 318) at 2.
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1
2

(Dkt. 417-1 at 1.)
In March 2012, Sierra Pacific presented its white flag accusations to the United

3

States Attorney, Benjamin B. Wagner, and asked him to dismiss the Complaint. (Wagner

4

Dec. ¶ 21-23.) But the U.S. Attorney “was not impressed by this issue, since the cover-up

5

theory made no sense.” (Id. ¶ 22.)

6
7
8
9
10
11
12

Sierra Pacific raised the same attacks again in June 2012, in the Joint Pre-Trial
Statement:
Defendants’ equitable defenses are based on government investigators’
intentional failure to properly investigate the fire, cover-up of relevant
evidence, manufacturing of evidence, and intentionally untruthful
deposition testimony and sworn interrogatory responses about the
same. . . . In fact, some of the evidence of the government
investigators’ misconduct is to be found in the investigators’ own
photographs of the alleged point of origin.

13

(Dkt. 524 at 66-67.) Many of the 300 “core disputed facts” listed by Sierra Pacific in the

14

pretrial statement denounced the integrity of the investigation. (PTS (Dkt. 524) at 12-21,

15

facts 86-198.)

16

The same accusations were repeated in Sierra Pacific’s opposition to the United

17

States’ motion in limine: “Defendants have been accused of starting a fire they did not

18

start by investigators who chose their defendant without conducting an investigation, and

19

who then overlooked or ignored substantial evidence to the contrary.” (Dkt. 531 at 8.)

20

And finally, in its trial brief, Sierra Pacific proclaimed: “These investigative

21

missteps, which also include the suppression of evidence and other acts of deception, are

22

too numerous to recount in this brief, but will be more fully explored at trial through

23

exhibits as well as percipient and expert witness testimony.” (Dkt. 563 at 4, 1.)

24

Indeed, buried under fifty-seven pages of avoidance, Sierra Pacific finally admits in

25

its supplemental brief that it knew about the secret origin nonsense and the alleged

26

scheme to cover it up before the settlement and judgment in this case. (Def. Rev. Supp.

27

Br. at 58.)45 The brief also clearly shows Sierra Pacific could have tried the issue: it takes

28

45

The evidence that Sierra Pacific claims it did not have before judgment is utterly
39
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1

fourteen pages just to summarize all the “evidence” on the white flag scheme, and Sierra

2

Pacific even boasts that its deposition of Josh White, the lead investigator, “destroyed his

3

credibility.” (Def. Rev. Supp. Br. at 59 n.41.)

4

Of course, it did nothing of the kind, or Sierra Pacific would not have agreed to a

5

settlement valued at more than $100 million. But on this motion, we assume the truth of

6

Sierra Pacific’s fantasies, including the claim that it had powerful evidence gutting the

7

Government’s case and “destroying” the credibility of its key witnesses. Viewed in that

8

light, Sierra Pacific’s decision not to try the case surely ranks as one of the poorest

9

exercises of legal judgment ever. But it was Sierra Pacific’s choice in any event, and it

10
11

prevented any fraud from affecting the outcome of the case.
Perhaps when trial drew near, Sierra Pacific came to its senses and realized that

12

any suggestion that the fire started at the white flag in Bush and Crismon’s work area

13

could only tend to establish liability. But even if it lacked the nerve to try its case, Sierra

14

Pacific still could have presented its fraud claim in a motion to dismiss, either under

15

Federal Rule of Civil Procedure 37 or Chambers v. NASCO, Inc., 501 U.S. 32, 44, 111 S.

16

Ct. 2123 (1991) (recognizing a court’s inherent authority to sanction bad faith conduct). In

17

fact, Sierra Pacific knew this was an option, for it argued in its trial brief that the

18

complaint should be dismissed based on the imaginary grand scheme:

19
20
21
22
23
24
25
26
27
28

Dismissal is warranted where a party engaged deliberately in
deceptive practices that undermine the integrity of judicial
insignificant. First, Bernie Paul (who, contrary to Sierra Pacific’s assertion, was not
retained by the United States) did not testify in a state court deposition that he
disbelieved the Moonlight Investigators. He only testified that he would have concerns “if”
four misrepresentations by Sierra Pacific lawyer Michael Thomas were true. (Paul Depo.
(Dkt. 597-26) at 7-12; see Appendix A at 11-12.) Second, in his state court deposition,
Larry Dodds actually refused to affirm the question posed to him by Sierra Pacific’s
lawyer, which Sierra Pacific now falsely attributes to him as his testimony (i.e., that “it is
more probable than not that these investigators engaged in deception”). (Dodds Depo.
Excerpts (Dkt. 597-23) at 55-56; see Appendix A at 12-14.) And finally, there is nothing
improper, or even relevant here, in a statement an AUSA allegedly made to Reynolds to
the effect that he would be asked about the white flag and it was a “nonissue.” As
discussed below at 46-47, that statement is perfectly proper. In addition, Reynolds
testified to the same effect before judgment, i.e., that the AUSA said the white flag “was
going to come up” and “there was no impact.” (Reynolds Depo., Nov. 15, 2011, 8 R.E. US2236-2238; see Appendix A at 9-10.)
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proceedings. Defendants will prove that government investigators
engaged in widespread dishonesty in an attempt to pin the Moonlight
Fire on defendants they believed could pay a lot of money. Among
other things, the investigators ignored and destroyed exculpatory
evidence, manufactured inculpatory evidence, and lied under oath.

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15

(Dkt. 563, at 20.)
But of course, Sierra Pacific did not mean this, either. Almost immediately after
claiming the complaint should be dismissed for misconduct, Sierra Pacific executed the
settlement agreement, because that was the only way to avoid adjudication of this bogus
accusation.
As explained above at 20-23, fraud on the court is a rule of equity for “afterdiscovered fraud,” Hazel-Atlas Glass Co., 322 U.S. at 244, 64 S. Ct. at 1000 (emphasis
added), 46 which cannot be invoked by a party that either contested or possessed facts or
evidence to contest the alleged deception before judgment. Oxxford Clothes, 127 F.3d at
578; Levander, 180 F.3d at 1119; Appling, 340 F.3d at 780. This is a second,
independently sufficient reason this accusation fails to state a claim.
3. There Was No Egregious, Intentional Misconduct by Counsel
for a Party, Directed at the Court Itself and Designed to
Influence Its Ultimate Decision of the Merits.

16
17

a.

18

Sierra Pacific Falsely Accuses Reynolds of
Perjury Based on a Doctored Record.

As explained above at 11-15, a party’s failure to disclose information, or even a

19
20

party’s perjury, does not ordinarily constitute fraud on the court. Nonetheless, the

21

accusation that a Forest Service investigator committed perjury is disturbing. More

22

disturbing, however, is the fact that the accusation is false and Sierra Pacific doctored the

23

record in order to make it.
Sierra Pacific’s lawyers set Reynolds up with a parlor trick: They elicited testimony

24
25

that he could not see a white flag in a photograph in which the flag was not visible. Then

26

they claim perjury by enlarging and “enhancing” the digital file.

27
28

at 22.

46

Sierra Pacific’s misinterpretation of Hazel-Atlas Glass Co. is fully rebutted above
41
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1

The Court can see for itself how the trick worked: The photograph at the bottom of

2

page 46 of Sierra Pacific’s supplemental brief is the supposed “smoking gun.” According to

3

Sierra Pacific, the photograph is “magnified and cropped” to highlight the white flag. But

4

even Superman could not see a flag in that photo.

5

Indeed, tucked away in a footnote on page 49 of its brief, Sierra Pacific admits that

6

its own lawyers could not see a flag in any of the photos without digitally manipulating

7

them. (Def. Rev. Supp. Br. at 49 n.29.) The footnote continues: “In all of the photographs,

8

. . . the white flag easily fades into the background. Eventually . . . defense counsel

9

spotted the single white flag while reviewing the native photographic files on a computer

10

screen with back-lit magnification.” Id. But when Reynolds had the same difficulty, they

11

call it perjury. The accusation, moreover, is based on a false portrayal of his testimony.

12
13
14
15
16
17
18
19
20
21
22
23
24

Two accusations of perjury are made against Reynolds. First:
In March 2011, . . . Defendants deposed Reynolds and asked him about
[a white flag in a photograph]. In response, Reynolds feigned
ignorance, responding “I don’t really see a white flag” and testifying it
“looks like a chipped rock.” (Ex. 45 at 20-21; Ex. 467 at 12-16.) As he
repeatedly did so throughout his deposition, the federal prosecutors did
nothing to intervene or to correct the record afterward, as was their
responsibility.
(Def. Rev. Supp. Br. at 56-57 (emphasis added).) And second:
When defendants confronted him with photographs of the white flag,
including the one above, Reynolds denied ever placing any white flags,
and claimed that it “looks like a chipped rock.” (Ex. 45 at 20, 40; Ex.
56.) Over a year later, after the federal settlement, and only when it
became clear that his fraud was being exposed, Reynolds admitted
during a state deposition to seeing a white flag . . . .
(Mtn. (Dkt. 593-3) at 32 (emphasis added).)
In order to make those accusations, Sierra Pacific had to excise pages of the same

25

deposition transcript where Reynolds—moments after the answers quoted by Sierra

26

Pacific—testified that he did see the white flag. The “Ex. 45” referred to by Sierra Pacific

27

in both of the above quotes is the transcript of Reynolds’s deposition on March 23, 2011.

28

The cited pages 20-21 of the exhibit are pages 534-535 of the deposition transcript. Sierra
42
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1

Pacific cut out the very next passage, beginning on page 535 and carrying over to 536,

2

where Reynolds gave these answers, directly contradicting Sierra Pacific’s description of

3

what he said “throughout” the deposition:

4

Q:

Well, have you looked at the photo?

5

A:

Yes.

6

Q:

You don’t recognize a white flag there?

7

A:

Hard to say that that’s a white flag but I do see a stem –

8

Q:

But you don’t recall –

A:

That looks like one.

Q:

It looks like it’s a white flag, correct?

A:

It looks like a white flag.

9
10
11
12
13
14

(Reynolds Depo., March 23, 2011, 8 R.E. US-2183-2184.)
Thus, contrary to Sierra Pacific’s accusation, Reynolds did not deny he could see a

15

white flag “throughout his deposition,” and he did not maintain that it looked like a

16

chipped rock until “[o]ver a year later, after the federal settlement.” Sierra Pacific quoted

17

Reynolds’s testimony on one page and called it perjury, and excised the very next page of

18

the transcript, where Reynolds testified he could see the white flag. 47

19

It is wrong enough for Sierra Pacific to fault Reynolds for testifying he could not see

20

a flag that its own lawyers could not see. But playing a parlor trick on him in his

21

deposition is the sort of conduct that makes people distrust the legal profession. And

22

using a doctored record to falsely accuse someone of perjury is professional misconduct of

23
24

The same trick actually worked in state court. The findings written by Downey
Brand and signed by Judge Nichols say the judge was “deeply troubled” that Reynolds
“would admit one thing to a table of friends and then refuse to admit the same thing under
26 oath,” and that the prosecutors “sat idly by as Reynolds . . . denied in his deposition what
he had conceded in . . . counsel’s presence several weeks earlier.” Both those statements
27 are false. Sierra Pacific filed the same doctored transcript in state court as here, excising
the page on which Reynolds testified that he could see a white flag in the photograph.
28 (State App. Record, 12 R.E. US-3275-3276, 3279, 3283-3285.) Having bamboozled the
state court, Sierra Pacific apparently believed it would get away with the same trick here.
43
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1

the worst kind. 48

2

Sierra Pacific also falsely claims White and Reynolds committed perjury when they

3

“testified that they never placed a white flag, had no idea how it eventually found its way

4

into their scene, and that they had no interest whatsoever in the spot marked by the white

5

flag.” (Def. Rev. Supp. Br. at 54.) That was not their testimony. White testified that

6

Reynolds must have placed the white flag because he was the only one doing any flagging.

7

(J. White Depo., Feb. 9, 2011, 11 R.E. US-2939-2940.) And Reynolds did not testify that

8

“they had no interest whatsoever” in the rock marked with a white flag. His testimony

9

was precisely the opposite:

10
11

Q:
And did you believe that those rocks might reflect something of
interest to you in terms of your investigation?

12

A:

They were of interest.

13

Q:

And why were they of interest to you?

14

A:

Because they were struck.
* * *

15
16
17
18
19
20
21
22

Q:
Do you recall having any conversation with Chief White at about
that same time wherein the two of you talked about whether or not
these rocks might be relevant to your point of origin investigation?
A:
They were of interest but we discounted them with the burn
pattern. We had the die-out coming this direction already, not coming
from here this way.
(Reynolds Depo., March 23, 2011, 8 R.E. US-2171-2173 (emphasis added).)
Thus, once again, Sierra Pacific’s perjury accusation is false. And, once again,

23

Sierra Pacific excised the above-quoted pages of deposition transcript where Reynolds

24

provided the testimony Sierra Pacific claims was missing. (Compare Reynolds Depo.,

25

March 23, 2011, 8 R.E. US-2171-2173 with Warne Dec., Ex. 45 (Dkt. 597-16) at 20-21.) 49

26

They played the same trick on investigator White in his deposition. (J. White
Depo., Nov. 16. 2010, 10 R.E. US-2708-2709.)
49 Sierra Pacific ascribes malicious intent to the fact that an Assistant U.S.
28 Attorney other than Kelli L. Taylor defended Reynolds’s deposition. (Mtn. (Dkt. 593-3) at
37 n.38.) To a conspiracy theorist, even a butterfly is proof of the scheme. Whatever
44
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1

In sum, Sierra Pacific doctored deposition transcripts to accuse the deponents of

2

felonies. And it engaged in this deception for the purpose of accusing the United States of

3

a fraud. It seems there is nothing Sierra Pacific will not do to avoid responsibility for the

4

destruction caused by its neglect.
b.

5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Sierra Pacific Also Falsely Accuses White of
Perjury Based on a Doctored Record.

Sierra Pacific claims White falsely testified “that the only points of origin he and his
co-investigator ever identified were two points on a spur trail, identified in the Joint
Report as E-2 and E-3, and that he found metal fragments they claimed were the ignition
source adjacent to these two rocks.” (Mtn. (Dkt. 593-3) at 27; Def. Rev. Supp. Br. at 4, 52.)
It claims White’s perjury is shown by inconsistency with testimony given by Reynolds.
But once again, Sierra Pacific can only make the claim by misstating the testimony. Here
is the accusation:
Contrary to Reynolds’ last minute change in direction in the state
action, White testified, falsely, that he and Reynolds never identified
the point of origin as being in the vicinity of the rock marked with the
white flag, that he never identified the rock as a potential point of
origin before finding a different spot, and that he never searched for
metal fragments in its vicinity.
(Mtn. (Dkt. 593-3) 32-33; see also Def. Rev. Supp. Br. at 53-54.)
In fact, White’s testimony was not “[c]ontrary to Reynolds’” testimony—because
Reynolds’s testimony was the opposite of what Sierra Pacific claims. On the very page
cited by Sierra Pacific, Reynolds testified, “We didn’t have to move a point of origin.”
(Reynolds Depo., Nov. 1, 2012, 8 R.E. US-2261.) And he explained, “This rock, this struck
rock was initially something that caught our eye and then we discounted it as the
investigation went further. It didn’t relate to the burn pattern.” (Reynolds Depo., Nov. 1,
2012, 8 R.E. US-2267.) Thus, not only does Reynolds’s testimony not contradict White’s—

26

Taylor’s intent was, not attending a deposition could not work a fraud on the court. In any
event, as the defendants know, Taylor defended the deposition of Diane Welton, another
28 Forest Service employee, on March 21, 2011, so her colleagues prepared Reynolds for his
deposition and defended it the following days. (Taylor Dec. ¶ 5.)
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1
2

the two confirm each other.
Sierra Pacific also claims White committed perjury by refusing to admit that his

3

photos “centered the white flag.” (Def. Rev. Supp. Br. at 54.) But yet again, the transcript

4

shows that statement of his testimony is false: On March 8, 2011, and again the following

5

day, White testified that the white flag was “centered” in the photos he was shown. (J.

6

White Depo., Mar. 8, 2011, 11 R.E. US-2989-2991; J. White Depo., Mar. 9, 2011, 11 R.E.

7

US-3031-3032.)

8
9
10

Sierra Pacific must have known its misstatements of the investigators’ testimony
would be corrected. Yet it cannot resist accusing them of perjury based on false claims
about their testimony. This is no way to show someone else perpetrated a fraud.
c.

12

Even if There Were Perjury, Counsel for the
United States Would Not Have Been a Party to
It.

13

As explained above at 14, perjury can only be a fraud on the court if, inter alia, an

11

14

officer of the court committed or intentionally suborned the perjury, and presented it or

15

caused it to be presented to the Court in an effort to influence its decision. In an effort to

16

implicate Government counsel, Sierra Pacific argues that an Assistant U.S. Attorney (a)

17

told Reynolds the notorious white flag was “not an issue” and (b) did not correct the record

18

when Reynolds testified he could not see a white flag in a photograph. (Def. Rev. Supp.

19

Br. at 59.) Even assuming that is so, there is nothing wrong with it.

20
21
22
23

This is Reynolds’s testimony about his discussion with the Assistant U.S. Attorney
before his deposition:
Q. And in this conversation did they ask you questions as to whether
or not you placed that white flag?

24

A. Yes.

25

Q. And what was your answer in response to those questions?

26
27

A. I have no recollection of placing the flag. And that’s – we saw it as a
nonissue. And they said it was going to come up and saw it as a
nonissue. I said I can’t tell you. I don’t know why it’s there.

28
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1
2

(Reynolds Depo. (Dkt. 597-18) at 42 (emphasis added).)
That exchange cannot reasonably be read as encouraging Reynolds to testify falsely.

3

The only reasonable interpretation is that the white flag was without significance (just as

4

when we say the white flag was a “non-issue” above at page 36), and therefore Reynolds

5

should not be concerned when questioned about it in his deposition. The statement was

6

perfectly proper.

7

As far as correction of the record is concerned, there was nothing to correct.

8

Reynolds testified truthfully that he could not see the flag in a photograph in which it

9

could not be seen. And, as quoted above at 43, he acknowledged that he could see the flag

10

when shown a photograph in which it was visible. In any event, a failure to correct a

11

deposition transcript would be a discovery violation, which cannot be a fraud on the court.

12

See supra at 18-19. For this reason also, the accusation fails to state a claim.

13
14
15

4. The Alleged Deception Was Not Aimed or Directed at the
Court, Did Not Go to the Central Issue, and Did Not
Influence Any Court Decision.
Sierra Pacific cannot claim Reynolds or White perjured themselves or that the

16

United States presented any fabricated evidence at trial. There was no trial. Nor does

17

Sierra Pacific claim that the United States used Reynolds’s incomplete testimony that he

18

could not see a flag in support of any motion. The Court was never asked to decide

19

whether the Moonlight Fire started at E-2 or E-3 or instead at the rock with a white flag

20

eight feet away. That question was irrelevant to every motion decided by the Court.

21

Whether the fire started in any of those precise locations was a non-issue. As we

22

told the Court in anticipation of trial, even if the jury believed the fire started a stone’s

23

throw up the hill, or ten feet outside the identified specific origin, or in the work area west

24

of that origin, the United States could still prevail.

25

simply that the Moonlight Fire started in Bush and Crismon’s work area. (Tr. April 12,

26

2012 (Dkt. 463) at 73-74; U.S. Opp. MSJ (Dkt. 434) at 9-11; Order (Dkt. 485) at 21-22.)

The United States’ position was

27

Reynolds was not even listed as a trial witness. He was not needed, because:

28

(1) defendant Howell’s admitted in its Answer that the fire started in its employees’ (Bush
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1

and Crismon’s) work area, (2) Bush testified that he found the fire in their work area, and

2

(3) the defendants’ own origin-and-cause investigators independently confirmed that is

3

where the fire started. 50 Likewise, two retained experts for the United States (Dodds and

4

Christiansen) also confirmed Bush and Crismon’s work area as the origin area. It cannot

5

be fraud on the court to advance a theory admitted by the most knowledgeable defendant

6

and supported by every qualified expert to examine the issue.

7

Allegedly false deposition testimony that was not even offered in evidence cannot

8

establish a fraud on the court. In Estate of Stonehill, the Ninth Circuit found a federal

9

agent “lied in his deposition.” 660 F.3d at 447. The opinion goes on for a full paragraph

10

describing his false testimony and “concocted . . . story.” Id. Nonetheless, the court held

11

there was no fraud on the court because “[the agent’s] lie concerning what he knew, and

12

when he knew it, likely did not affect the outcome of the case.” Id. at 448. Likewise here,

13

because the allegedly false testimony was not offered in evidence, it could not possibly

14

have affected the outcome of the case.

15

Nor did the United States use deception to convince the Court there was no cover-

16

up. The question whether there was a cover-up did not ripen for adjudication until the

17

trial that never was. Informed in early proceedings of Sierra Pacific’s contention “that the

18

government is concealing information in some sort of cover up scheme,” the Court

19

observed that this “may well provide grist for the mill at trial.” (Order of May 20, 2011

20

(Dkt. 205) at 5.) At the end of the case, in the final pretrial order, the Court ruled that

21

Sierra Pacific could “introduce evidence that there was an attempt to conceal information

22

from the public or the defense.” (Dkt. 573 at 17). But of course, Sierra Pacific decided not

23

to do so. When it made that election, Sierra Pacific preempted any decision by the Court

24

or a jury on whether there was a cover-up and thus made any improper influence on such

25

a decision impossible.

26

As noted above at 12-14, fraud on the court requires egregious misconduct directed

27
28

Howell’s Answer (Dkt. 56) ¶ 14; Bush Depo., 1 R.E. US-247-252. The testimony
of the defendants’ investigators is summarized above at 8-9.
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1

to the court itself and alleged perjury—especially in a deposition—does not qualify unless

2

the court was deceived. Therefore, whether White or Reynolds committed perjury outside

3

the Court, on an issue never presented to the Court for decision, is immaterial.

4

Everything Sierra Pacific imagines Government counsel did outside of Court is also

5

immaterial. The Court was not deceived.

6
7

5. Sierra Pacific’s Accusations Are Based on Evidence
Provided to It by the Assistant U.S. Attorneys Now Accused
of Fraud.

8

Sierra Pacific’s motion is not based on suppressed evidence discovered by its

9

lawyers through independent investigations. It is based on evidence given to them by the

10

United States before settlement. Indeed, hidden in a footnote on page 49 of its

11

supplemental brief, Sierra Pacific admits that “the critical” photo—Sierra Pacific’s

12

supposed “smoking gun”—was in the Joint Report of Investigation itself.

13

Sierra Pacific can say a thousand times that some piece of evidence was

14

“suppressed”; the truth is the United States produced in discovery the very evidence

15

Sierra Pacific relies on in its motion. Responsible people do not call this fraud on the

16

court. They call it litigation under the Federal Rules.

17

The United States produced over 265 thousand pages of documents in response to

18

more than a thousand requests for production. The first production of 62,076 pages, on

19

July 6, 2010, included the Report of Investigation. (Taylor Dec. ¶ 2.) All photographs

20

from the origin-and-cause investigation, including native files, were produced shortly

21

thereafter, on August 20, 2010. (Id. ¶ 3.) A chart included in Appendix C to this brief

22

identifies the dates on which the United States produced the exhibits relied on in Sierra

23

Pacific’s motion, including (a) the Report of Investigation, (b) the investigation

24

photographs, (c) “native” digital files of the investigation photographs, (d) the sketches and

25

draft report prepared by Reynolds, (e) emails concerning the investigation report, (f) the

26

sketch prepared by Welton, (g) photographs of metal fragments collected during the

27

investigation, (h) “native” digital files of the metal-fragment photographs, (i) photographs

28

of the rocks by the notorious white flag, and (j) all the other documents used by Sierra
49
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1

Pacific to concoct the grand white flag scheme. (Appendix C, at 1-3.) In addition, the

2

United States produced Reynolds’s original notes of the investigation, Welton’s original

3

notes, the photo log, witness statements, tape recordings of witness interviews, dispatch

4

tapes and transcripts, access to the metal fragments labeled E-1, the rocks labeled E-2 and

5

E-3, Reynolds’s GPS tracker, Welton’s GPS tracker, and Reynolds’s investigation bag and

6

flags, and even attorney-client communications with investigators White and Reynolds.

7

(Taylor Dec. ¶ 4.)

8

So when Sierra Pacific claims some piece of evidence was “suppressed” from the

9

Report of Investigation, the Court must understand that the United States produced the

10

same thing in discovery. No evidence was suppressed. To call this a fraud on the court is

11

frivolous. That is the quality of Sierra Pacific’s first accusation of misconduct—

12

presumably the one it considers the best.

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

B. Use of the Statement Admittedly Signed by Bulldozer Operator
Bush Cannot Show a Fraud on the Court.
In opposition to a motion by Sierra Pacific for summary judgment (Dkt. 417), the
United States filed a separate statement of material facts (Dkt. 435-1). Fact no. 171
states, in full: “In a signed statement that Bush submitted to investigators, he admitted
that Crismon was operating in the area closest to the fire and that he believes that ‘Cat
tracks scraped rock to cause fire.’” (Dkt. 435-1 at 29.) The statement was prepared by
investigator Reynolds during Bush’s first interview.
Sierra Pacific admits Bush signed the statement. (Mtn. (Dkt. 593-3) at 41 (“Bush
did sign the statement”); Def. Rev. Supp. Br. at 61 (“Bush does not dispute that he signed
the form.”).) And no one can deny that it was accurately quoted in the United States’
statement of material facts.
Nonetheless, Sierra Pacific claims the United States perpetrated a fraud on the
court by submitting Bush’s statement without telling the Court that in a subsequent
interview with White, and years later in his deposition, Bush denied telling Reynolds he
believed Cat tracks scraped rock to cause fire, and denied ever having that belief. (Def.
50
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1

Rev. Supp. Br. at 61-62.)

2

It cannot be a fraud for the United States to tell the Court the truth, i.e., that Bush

3

signed a statement accurately quoted in the Government’s submission. If the defendants

4

wanted the Court to know of other evidence which they alone believe undermines the

5

probative value of Bush’s signed statement, it was their job to tell the Court (and they did

6

so). It is not a fraud on the court for the U.S. Attorney’s Office not to do opposing counsel’s

7

work for them.

8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

1. The Fact that Judgment Was Entered on a Settlement
Precludes any Fraud on the Court.
As explained above at 23-29, every accusation, including this one, fails to state a
claim because judgment was entered upon a settlement and the Court’s approval of the
settlement was not procured by fraud.
2. Sierra Pacific’s Evidence of Alleged Deception Was Given to
It by the Assistant U.S. Attorneys Now Accused of Fraud and
Could Have Been Used at Trial.
Before the settlement, the United States produced all of the evidence defendants
rely on to make their current argument, including Bush’s signed statement, Cal Fire
investigator White’s summary of a subsequent interview of Bush, and the tape recording
of that interview. See Appendix C, at 6. As admitted in their supplemental brief at page
62, “[d]efendants obtained the tape recording of White’s interview with Bush during
discovery.” They also had Bush’s deposition transcript. (See Def. Rev. Supp. Br. at 61.)
They used the evidence produced by the United States in depositions of White and
Reynolds, hired an audio expert to “enhance” the recording, and had their own
transcriptions made. (White Depo., Feb. 7, 2011, 10 R.E. US-2885-2889; Reynolds Depo.,
Mar. 22, 2011, 8 R.E. US-2135-2137; Koenig Rpt., 6 R.E. US-1538-40; Koenig Depo., 6
R.E. US-1541-47; Harper Tr., 2 R.E. US-284-315.) Thus, as defendants admit in their
supplemental brief at page 64, “[t]hese facts concerning falsification of the Bush
interviews and the Moonlight Prosecutors’ misrepresentation to the Court, were generally
known to Defendants before the conclusion of the federal action . . . .”
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1

That fact is an absolute bar to relief. As explained above at 20-23, there can be no

2

fraud on the court where, as here, the opposing party “had the opportunity to challenge

3

the alleged perjured testimony or non-disclosure because the issue was already before the

4

court.” Levander, 180 F.3d at 1120. The accusation therefore fails to state a claim.

5
6
7
8
9
10
11

3. The Court Was Not Deceived or Influenced by the Alleged
Deception.
Before the settlement, Sierra Pacific actually informed the Court of the evidence it
now relies on in disputing the Government’s statement of material facts. In response to
our proffered Fact No. 171, Sierra Pacific told the Court,
Not established and disputed. Under oath, Bush testified that he
did not recall signing the statement or that he ever had the belief that
‘Cat tracks scraped rocks to cause a fire.’ Thomas Dec., ¶ 3, Ex. A at 79, Bush Depo. at 432:8-434:17.

12

(Dkt. 450 at 171-172 (emphasis original).) Thus, in a display of what objective people call

13

the adversarial process, Sierra Pacific disputed the United States’ factual assertion and

14

presented evidence supporting its denial.

15

Equally important, the Court was not deceived, and its decision was not influenced

16

either by Bush’s Cat-tracks statement or by statements in the White declaration

17

pertaining to it. Sierra Pacific objected to the White declaration as a “sham.” (Dkt. 450 at

18

32.) In response, the Court ruled that it would not strike the declaration as a whole, but

19

instead would follow the Ninth Circuit’s guidance in addressing “individual facts the court

20

relies on here.” (Order (Dkt. 485) at 3-4.) The Court then relied on the White declaration

21

in its discussion of only three material facts set forth in the Government’s submission: nos.

22

30, 32, 113. (See id. at 3, 8, 12, 15, 24-26.) The Court did not rely on Bush’s signed

23

statement that Cat tracks started the fire, or United States’ material fact no. 171, or the

24

part of White’s declaration about Bush’s Cat-tracks statement. (Id.)

25

Because the Court was not influenced by Bush’s Cat-tracks statement, it could not

26

have been “critical to the outcome of the case,” as required by Estate of Stonehill, 660 F.3d

27

at 452, and In re Napster, Inc. Copyright Litig., 479 F.3d at 1097-98. In Estate of

28
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1

Stonehill, the Ninth Circuit noted two significant misstatements of the evidence in a brief

2

submitted by counsel for the United States—one of which was explicitly relied on by the

3

district court and court of appeals in prior decisions. Yet, the court held there was no

4

fraud on the court because those statements were not “[t]he primary focus of the

5

government’s argument in its brief [or the court’s prior] opinion.” 660 F.3d at 447.

6

Likewise, here, the supposedly deceptive statement of fact and portion of the White

7

declaration were not the primary focus of the Government’s argument, and they were not

8

discussed at all in this Court’s opinion. Therefore, the alleged deception could not have

9

been critical to the outcome, especially given that the matter settled. There can be no

10
11

fraud on the court in these circumstances. 51
Sierra Pacific also claims that “White’s written summary of the interview, advanced

12

in the Joint Report and presented by the Moonlight Prosecutors as undisputed fact, states:

13

‘Bush reiterated the same information he had provided to . . . Reynolds.’” (Def. Rev. Supp.

14

Br. at 62 (emphasis added.).) That assertion is false: The United States did not assert

15

that White’s summary was an undisputed fact, or that it was undisputed that Bush

16

reiterated to White the same information he had previously provided to Reynolds. (See

17

U.S. Stmt. of Mat. Facts (Dkt. 435-1).) However, even if it had done so, it would still be

18

impossible to conclude that this influenced the Court, much less that it was “critical to the

19

outcome of the case,” as required by Estate of Stonehill, 52 since there is no reference to this

20

in the Court’s opinion. The accusation therefore fails to state a claim.

21

Finally, even if the Court had relied on material fact no. 171, the summary

22

judgment order would not be its “ultimate decision on the merits,” as required by Phoceene

23

Sous-Marine, S. A., 682 F.2d at 805. By denying summary judgment, the order only

24

identified the disputed issues for trial. Sierra Pacific’s decision to settle precluded any

25

ultimate decision on the merits.

26
27
28

Sierra Pacific’s argument that a “mere attempt” to deceive the court can
establish a fraud on the court is rebutted above at 19-20.
51

660 F.3d at 452. See also id. at 448 (finding perjury but denying relief because it
“likely did not affect the outcome of the case”).
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4. Government Counsel Made No Misrepresentation to the
Court, Much Less an Intentional Misrepresentation.

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

Sierra Pacific asserts that the litigating Assistant U.S. Attorneys “knowingly
advanced in motion practice before this Court the so-called ‘undisputed fact’ that Bush had
admitted liability, and proffered the so-called fact in verified discovery responses.” (Def.
Rev. Supp. Br. at 64.) Fraud on the court cannot be shown by discovery responses, since
they are not “aimed” or “directed” at the Court itself. 53 And to be accurate, what the
litigating AUSAs told the Court is not that Bush admitted liability, but that, “In a signed
statement that Bush submitted to investigators, he admitted that Crismon was operating
in the area closest to the fire and that he believes that ‘Cat tracks scraped rock to cause
fire.’” (Dkt. 435-1 at 29.) That statement was and still is true. It is not a
misrepresentation, much less an intentional misrepresentation.
At most, the United States did not disclose to the Court other evidence that the
defendants alone believe undermines the probative value of Bush’s initial statement. That
is not a fraud on the court. Valerio, 80 F.R.D. at 641, adopted as opinion of the Ninth
Circuit, 645 F.2d 699 (“nondisclosure to the court of facts allegedly pertinent to the matter
before it, will not ordinarily rise to the level of fraud on the court”).
Of course Sierra Pacific believes Bush’s testimony recanting his signed admission:
the recantation serves Sierra Pacific’s campaign to avoid responsibility. But it was our
prerogative to believe the statement that Bush admittedly signed and to disbelieve his
recantation—just as it is our prerogative not to believe Sierra Pacific’s dubious claim that
Bush “cannot read” (Def. Rev. Supp. Br. at 62). On the first day of his deposition, Bush
testified that he “read” and “looked at” numerous documents in preparation for his
deposition (Bush Depo., Apr. 28, 2010, 1 R.E. US-207-212.) On the second day, he testified

25

In re Napster, Inc. Copyright Litig., 479 F.3d at 1097 (fraud on the court requires
“an intentional, material misrepresentation directly aimed at the court”); 12 J.W. Moore,
27 MOORE’S FEDERAL PRACTICE § 60.21[4][c] (3d ed. 2009) (“[f]alse answers to discovery
requests are not fraud on the court”); Petry, 62 F.R.D. at 361 (“If perjured testimony does
28 not rise to the level of fraud upon the court, it cannot be said that false answers to
interrogatories should be given such status”).
54
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1

that he can read “some” (id. at US-253-255). He admitted that he never told Reynolds he

2

could not read (id. at US-256, US-281). And Reynolds read the statement to Bush before

3

Bush admittedly signed it. (Reynolds Depo., Nov. 1, 2012, 8 R.E. US-2135-2140.) Sierra

4

Pacific, of course, ignores these facts.

5

In Estate of Stonehill the Ninth Circuit held that when determining fraud on the

6

court, even counsel for the United States is “not compelled to believe [one witness] and to

7

disbelieve [another].” 660 F.3d at 450-51. Sierra Pacific can believe what it wants. We

8

believe Bush was taken to the woodshed by his defendant-employer and that the

9

statement he admittedly signed is true.

10

Resolving factual disputes like this is the purpose of trial, not relief from judgment

11

under Rule 60. 54 What Sierra Pacific alleges is not egregious misconduct “so fundamental

12

that it undermined the workings of the adversary process itself.” Estate of Stonehill, 660

13

F.3d at 445. This is the adversary process. The United States made a true statement

14

about the content of a document admittedly signed by one of the defendants’ employees. It

15

was not a fraud on the court for the U.S. Attorney’s Office not to present the defendants’

16

evidence for them.
C. Filing of the White Declaration in Opposition to Summary
Judgment Was Not a Fraud on the Court.

17
18
19
20
21
22
23
24
25

Sierra Pacific’s third accusation is a redundancy. In its customary fashion, Sierra
Pacific cries fraud because the United States did not agree with its factual theories on a
disputed record. It claims the United States perpetrated a fraud on the court by filing the
White declaration in opposition to Sierra Pacific’s motion for summary judgment, because
the declaration does not mention the white flag that is part of Sierra Pacific’s alleged
scheme (the first accusation, rebutted above) and because attachments to White’s
declaration included:

26

When Sierra Pacific argues this alleged deception “is exactly” like the fraud in
Pumphrey (Def. Rev. Supp. Br. at 65), it ignores the fact that Pumphrey was about
28 “deception [of the jury] at trial,” 62 F.3d at 1132, There was no trial here. Therefore, this
case is nothing like Pumphrey.
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•

1

(Sierra Pacific’s first accusation, rebutted above),

2

•

3

the supposedly false statement admittedly signed by Bush (Sierra Pacific’s
second accusation, rebutted above),

4

•

5

interview summaries of personnel at the Red Rock Lookout (Sierra Pacific’s
eighth accusation, rebutted below), and

6

•

7

reports of investigations for the Greens Fire, the Lyman Fire, and the Sheep
Fire (Sierra Pacific’s seventh accusation, rebutted below).

8
9

the Report of Investigation, which was part of the alleged white flag scheme

(Def. Rev. Supp. Br. at 66-69.)

10

These accusations are not made any stronger by repetition. We have already

11

rebutted what Sierra Pacific says about the alleged white flag scheme and Bush statement

12

above. We rebut the accusations about Red Rock and other fire investigations more

13

specifically below. They all fail for the same reasons. Briefly:
1. The Fact that Judgment Was Entered upon a Settlement
Precludes any Fraud on the Court.

14
15
16
17
18

As explained above at 23-29, every accusation, including this one, fails to state a
claim because judgment was entered upon a settlement and the Court’s approval of the
settlement was not procured by fraud.
2. Sierra Pacific’s Evidence of Alleged Deception Was Given to
It by the Assistant U.S. Attorneys Now Accused of Fraud and
Could Have Been Used at Trial.

19
20
21
22
23
24
25
26
27
28

There is no point repeating here all of what we have demonstrated in response to
the specific accusations above and below. By the time Sierra Pacific filed its motion for
summary judgment, it had already deposed White for over seventeen days, and the United
States had already produced the documents that Sierra Pacific now relies on in support of
its accusations. Sierra Pacific thus had every opportunity to object to White’s declaration
as a sham during the proceedings on summary judgment, and in fact, as noted above, it
did so.
Sierra Pacific admits it “knew prior to the settlement of the federal action that the
56
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1

Moonlight Prosecutors had proffered” what they imagine to be “a false declaration of a law

2

enforcement officer”—meaning everything they falsely accuse the United States of in their

3

third accusation. (Def. Rev. Supp. Br. at 69.) Thus, Sierra Pacific could have made an

4

issue of White’s supposedly deceptive declaration at trial.
As explained above at 20-23, fraud on the court is a rule of equity for “after-

5
6

discovered fraud,” Hazel-Atlas Glass Co., 322 U.S. at 244, 64 S. Ct. at 1000 (emphasis

7

added), 55 which cannot be invoked by a party that either contested or possessed facts or

8

evidence to contest the alleged deception before judgment. Oxxford Clothes, 127 F.3d at

9

578; Levander, 180 F.3d at 1119; Appling, 340 F.3d at 780. This is a second,

10

independently sufficient reason this accusation fails to state a claim.
3. The Alleged Deceptions in the White Declaration Did Not
Influence the Court’s Decision, Much Less Affect the
Outcome of the Case.

11
12

Sierra Pacific objected to the White declaration as a “sham affidavit.” (Dkt. 450 at

13
14

32.) The Court ruled that it would not strike the declaration in whole but would follow the

15

Ninth Circuit’s guidance in addressing individual facts actually relied on by the Court.

16

(Dkt 485 at 3-4.) The Court relied on White’s declaration only in addressing three

17

material facts, and it did not resolve any facts in favor of the United States based on what

18

Sierra Pacific claims was deceptive in the declaration or its attachments. The first fact for

19

which the Court relied on the White declaration did not concern any of the deception

20

alleged by Sierra Pacific. The order reads, in pertinent part:
Plaintiff contends that on September 3, 2007, Bush and Crismon were
using bulldozers to both build water bars and yard logs and that
Crismon engaged in those activities in the area where the fire
originated. (ECF 450 ¶ 32; White Decl. ¶¶ 22-23; Elias Dec., Ex. G.,
Crismon Dep. at 664:1-14.) Defendants dispute the contention that
Crismon yarded logs in the origin area in the afternoon of September
3, 2007, contending instead that Crismon testified that any yarding in
the origin area occurred before 10:00 a.m. (Warne Decl. Ex. 17,
Crismon Dep. at 239:2-8). In paragraphs 22 and 23 of his declaration,
White states that he and Reynolds hiked with Crimson to the origin

21
22
23
24
25
26
27
28

at 22.

55

Sierra Pacific’s misinterpretation of Hazel-Atlas Glass Co. is fully rebutted above
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1
2
3
4
5

area; Crismon told him he had operated his bulldozer in that specific
area on September 3, 2007 and that he yarded logs from that area to
another area at about 12:45 p.m. (See ECF 450 ¶ 32.) Defendants
have not cited to anything in the record that would indicate White’s
statement is a sham. See Orr, 285 F.3d at 775 (“Judges need not paw
over the files without assistance from the parties.’” (quoting Huey v.
UPS, Inc., 165 F.3d 1084, 1085 (7th Cir. 1999)).

6

(Order (Dkt. 485) at 9.) And the second two facts, the Court only found to be appropriate

7

for decision at trial:

8
9
10
11
12
13
14
15
16
17
18
19
20

Plaintiff further alleges that ‘Crismon ignited the Moonlight Fire at
about 12:15 p.m. when the grouser tracks or blade of his bulldozer
struck a rock, creating sparks and hot metal fragments that ignited
the surrounding dry, forest fuels.’ (ECF 450 ¶ 30; White Decl. ¶ 5, 46,
and 47.) Defendants dispute that the fire was ignited at 12:15 p.m.
and by Crismon’s bulldozer striking a rock. (ECF 450 ¶ 30.) On this
record there is a genuine dispute of material fact. It is not for the court
to weigh the disputed evidence at this stage; rather, ‘[t]hese
determinations are within the province of the factfinder at trial.’
(Order (Dkt. 485) at 9 (emphasis added).)
Bush stated that he ignited the Greens Fire when his bulldozer struck
a rock. (ECF 450 ¶ 113; White Decl. ¶ 56, ECF 437.)” Fn. 13.
“Defendants object to the admissibility of this evidence based on
immateriality and hearsay within hearsay, and state that there is
conflicting testimony and the White Declaration is a sham affidavit.
These objections are overruled for reasons discussed in the objections
to evidence section above. The jury will weigh the conflicting testimony
at trial.
(Order (Dkt. 485) 15, 25-26 (emphasis added).)

21

Thus, the Court did not credit any aspect of the White declaration that Sierra

22

Pacific claims was deceptive, or decide any fact in favor of the United States on that basis.

23

The White declaration does not mention the Red Rock Lookout witness summaries, and

24

the Court did not consider or rely upon them. The same is true of the investigation reports

25

of the three other fires and all of the white flag nonsense. Although the Court noted

26

White’s account of Bush admitting he started the Greens Fire, Sierra Pacific cannot deny

27

that aspect of White’s declaration; the interview was tape recorded, and Sierra Pacific’s

28
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1
2

own transcription confirms that Bush admitted this. (Harper Tr., 2 R.E. US-291.)
In short, the Court was not deceived. It correctly found two material facts were

3

disputed and a trial would be needed to determine whether White’s declaration was true

4

or false on those particulars.

5

Trial is how such disputes are supposed to be resolved. “The very purpose of a trial

6

is to test the credibility and veracity of the evidence.” 12 J.W. Moore, MOORE’S FEDERAL

7

PRACTICE § 60.21[4][c] (3d ed. 2009). That is why the Ninth Circuit has insisted that

8

deceptive conduct “should be exposed at trial” and cannot be challenged “after the fact” as

9

a fraud on the court. Levander, 180 F.3d at 1120. 56 By settling, Sierra Pacific knowingly

10
11

waived further litigation of these disputes.
In any event, Sierra Pacific cannot show, as it must, that the White declaration was

12

critical to the outcome of the case, as required by Estate of Stonehill, 660 F.3d at 452, and

13

In re Napster, Inc. Copyright Litig., 479 F.3d at 1097-98. All the Court did was to identify

14

factual issues for trial. When Sierra Pacific averted trial, it prevented the White

15

declaration from affecting the outcome of the case. For this reason also, the accusation

16

fails to state a claim.
4. The County Judge’s Findings in the Cal Fire Case Add
Nothing to Sierra Pacific’s Accusations.

17
18
19
20
21
22
23
24
25
26
27
28

Sierra Pacific relies heavily in this portion of its supplemental brief on an order
entered a year ago by the Plumas County Superior Court, granting Sierra Pacific’s motion
for attorneys’ fees and other sanctions for discovery violations by Cal Fire. 57 The order is
currently on appeal. With the exception of one footnote, the county judge’s order is not
about any alleged misconduct of the United States. As can be seen from the first page of
See also Arnold, 2012 WL 3276979, at *5 (“in the setting aside or reopening
judgments context, perjury will not be grounds for upsetting a judgment when the fact of
the untruth was known and could have been challenged during the proceeding itself”);
Wright, 2001 WL 1137255, at *9 (because the complaining party’s claims had been
litigated before judgment, they could not be re-litigated as a fraud on the court), report
and recommendation adopted, 2001 WL 1386058 (E.D. Cal. Sept. 19, 2001) (Shubb, J.),
aff’d, 46 F. App’x 529 (9th Cir. 2002).
57 California Department of Forestry and Fire Protection v. Howell, et al., No. CV0900205, Order entered February 4, 2014 (Dkt. 596-26).
59
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1

the order, it was written by Sierra Pacific’s lawyers, who submitted fifty-seven pages of

2

proposed findings with no citations to supporting evidence. (See generally Feb. 4, 2014

3

Order (Dkt. 596-26).) The county judge adopted the order anyway with only two minor,

4

handwritten corrections. (Id. at 10, 24.) The order contains many factual errors. As noted

5

above at 43 n.47, Sierra Pacific appears to have procured the Superior Court’s

6

endorsement, at least in part, by submitting to it a doctored record, just as it has done

7

here.

8
9

The United States was not a party to the state case. It therefore had no opportunity
to present evidence, to defend witnesses in depositions after the federal settlement, to

10

make arguments, to explain the applicable law, or to correct Sierra Pacific’s

11

misstatements of the record. We had no opportunity to show the county judge, for

12

example, that the proposed findings on false deposition testimony were contradicted by

13

pages of the transcript excised by Sierra Pacific (see supra at 42-45), and that Sierra

14

Pacific’s own lawyers could not see a white flag in any of the photographs until they were

15

enlarged and “enhanced” (Def. Rev. Supp. Br. at 49 n.29.).

16

Sierra Pacific’s lawyers even took the liberty of telling the county judge his inner

17

feelings, writing in a footnote that he was “deeply troubled” that Reynolds denied in

18

deposition that he could see a white flag in a photograph after saying “to a table of

19

‘friends’” in the U.S. Attorney’s Office that he could see a white flag in the photos. (Feb. 4,

20

2014 Order (Dkt. 596-26) at 17 n.13, R.E. US-18.) But that is the opposite of what

21

Reynolds said occurred in the meeting. In deposition, Reynolds described it as follows:

22
23
24
25
26

And they showed this photo that supposedly had a white flag. And I
refused to believe that it was a white flag. It looked like a chipped rock
to me. I don’t remember anything about a white flag.
(Reynolds Depo., Nov. 15, 2011, 8 R.E. US-2227.)
As noted above, the order is currently on appeal. Therefore, it is not final for
purposes of collateral estoppel under California law. 58 In addition, because the United

27
28

Manco Contracting Co. (W.W.L.) v. Bezdikian, 45 Cal. 4th 192, 202, 195 P.3d 604,
611 (2008); Boblitt v. Boblitt, 190 Cal. App. 4th 603, 606, 118 Cal. Rptr. 3d 788, 791 (2010).
60
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1

States had no opportunity to set the record straight in the state action, it cannot fairly be

2

bound by the findings. Indeed, due to the unique volume of litigation conducted by the

3

United States and the unique reasons it has to forgo appeal even when cases are wrongly

4

decided, the United States is not subject to collateral estoppel unless it was a party in the

5

prior action and the party seeking to apply collateral estoppel was the opposing party in

6

the prior action. United States v. Mendoza, 464 U.S. 154, 104 S. Ct. 568 (1984). For all

7

these reasons, the state court order has no effect here.

8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23

In sum, the findings are nothing more than hearsay in this proceeding. In addition,
because they were written by Sierra Pacific’s lawyers, and the county judge was misled,
the findings are unreliable. They should be accorded no weight whatsoever.
D. It Was Not a Fraud on the Court for the United States to Reject
the Defendants’ Interpretation of the Air Attack Video.
Sierra Pacific argues that an air attack video shows either that the Moonlight Fire
did not start at the point of origin identified by Government investigators, or that the
investigators’ point of origin was “subject to extreme doubt.” (Def. Rev. Supp. Br. at 75.)
They further argue that the litigating Assistant U.S. Attorneys “knew or should have
known” this (id. at 74), so it was a fraud on the court for them not to “correct” the report of
investigation, the United States’ discovery responses, or deposition testimony (id.). In
addition, they assert that the litigating AUSAs “failed to disclose” to the defendants
handwritten notes created by expert witness Larry Dodds, summarizing the deposition
testimony of another expert witness. (Id. at 74-75.) Under the controlling law
summarized above, these accusations are frivolous.
1. The Fact that Judgment Was Entered upon a Settlement
Precludes any Fraud on the Court.

24

As explained above at 23-29, every accusation, including this one, fails to state a

25

claim because judgment was entered upon a settlement and the Court’s approval of the

26

settlement was not procured by fraud.

27
28

State preclusion rules govern the effect of a state court judgment. 18B Wright, Miller, et
al., FEDERAL PRACTICE & PROCEDURE, Jurisdiction § 4470 (2d ed.).
61
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2. Sierra Pacific’s Evidence of Alleged Deception Was Given to
It by the Assistant U.S. Attorneys Now Accused of Fraud and
Could Have Been Used at Trial.

1
2

As Sierra Pacific must admit, the AUSAs accused of fraud here gave them the

3
4

“critical video” in discovery. (Def. Rev. Supp. Br. at 71.) Indeed, with only one exception,

5

the AUSAs gave the defendants all the documents they rely on in making this accusation.

6

Those documents and their dates of production are listed in Appendix C. The United

7

States also produced many other documents regarding the air attack video, including the

8

flight logs and records for the plane, dispatch audio, and handwritten notes of Les Curtis

9

who took the video. (Taylor Dec. ¶ 7.) Over a dozen witnesses were examined in

10

depositions about air attack, the video and the smoke plume. (Id.; Appendix C, at 7.)

11

Thus, Sierra Pacific had all the evidence it needed to advance a defense based on its

12

interpretation of the air attack video, including at least four expert witnesses designated

13

by Sierra Pacific to testify on this subject. (Taylor Dec. ¶ 7 (Dorris, Feller, Kayfetz and

14

Lautenberger).)
Indeed, Sierra Pacific admits, as it must, that “[d]efendants knew of the Air Attack

15
16

video and the related expert analysis prior to the federal settlement.” (Def. Rev. Supp. Br.

17

at 74.) Thus, there is no question that Sierra Pacific could have tried this issue instead of

18

raising it years later on a motion for relief from judgment.
As explained above at 20-23, fraud on the court is a rule of equity for “after-

19
20

discovered fraud,” Hazel-Atlas Glass Co., 322 U.S. at 244, 64 S. Ct. at 1000 (emphasis

21

added), 59 which cannot be invoked by a party that either contested or possessed facts or

22

evidence to contest the alleged deception before judgment. Oxxford Clothes, 127 F.3d at

23

578; Levander, 180 F.3d at 1119; Appling, 340 F.3d at 780. This is a second,

24

independently sufficient reason this accusation fails to state a claim.

25
26
27
28

at 22.

59

Sierra Pacific’s misinterpretation of Hazel-Atlas Glass Co. is fully rebutted above
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3. The Alleged Misconduct Did Not Influence the Court’s
Decision, Much Less Affect the Outcome of the Case.

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17

Sierra Pacific argues that the United States “should have disclosed” to the
defendants two pages of handwritten notes from expert witness Larry Dodds. Everything
else Sierra Pacific says Government counsel should have done also concerns out-of-court
nondisclosures and alleged discovery violations. (See Def. Rev. Supp. Br. at 74 (AUSAs
“took no remedial action to correct the Joint Report, discovery responses, or deposition
testimony”).) But as explained above at 18-19, nondisclosures and discovery violations do
not constitute a fraud on the court.
In addition, this accusation is not about “misconduct directed to the court itself” as
required by Coleman-Worthington Prods., Inc. v. Schuller, 914 F.2d at 1496 (emphasis
added), and other Ninth Circuit decisions. 60 And because the alleged misconduct was not
directed to the court, Sierra Pacific cannot possibly show—indeed, it does not even argue—
that it was critical to the outcome of the case, as required by Estate of Stonehill, 660 F.3d
at 452, and In re Napster, Inc. Copyright Litig., 479 F.3d at 1097-98. Sierra Pacific made
it impossible for the alleged misconduct to affect the outcome of the case when it averted
the trial. For all these reasons, the accusation fails to state a claim.
4. It Is Not a Fraud on the Court for Assistant U.S. Attorneys to
Find the Defendants’ Contested Evidence Unpersuasive.

18
19

The supposed “smoking gun” for this accusation is the photograph on page 73 of the

20

supplemental brief, copied from the air attack video after the fire had been burning for (if

21

Sierra Pacific is believed) approximately an hour and a half. Sierra Pacific says the red

22

dot in this photograph marks the point of origin identified in the report of investigation.

23

The core of Sierra Pacific’s claim is that because the red dot is outside the smoke plume,

24

and because the treetops immediately surrounding the red dot are not burned, the fire

25

could not have started there. But the Court can see for itself the photo does not compel

26

Appling, 340 F.3d at 780 (“[f]raud on the court requires a ‘grave miscarriage of
justice,’ . . . and a fraud that is aimed at the court”); In re Napster Copyright Litig., 479
28 F.3d at 1097 (fraud on the court requires “an intentional, material misrepresentation
directly aimed at the court”).
63
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1
2

that conclusion.
In the photograph reproduced in Sierra Pacific’s brief, the red dot appears to be at

3

most a millimeter outside the smoke plume (if it is outside the plume at all). If Sierra

4

Pacific’s account of timing is believed, the photograph only shows what direction the wind

5

was blowing above the treetops an hour-and-a-half after the fire started. The photo cannot

6

tell the direction of every gust or swirl in the preceding ninety minutes, nor what

7

direction(s) air was moving at any given level beneath the tree canopy—especially not at

8

dirt level where the fire started. Nor does the photograph reveal whether there is ash on

9

the ground beneath the green treetops, or how far across the ground the fire moved,

10

smoldering in duff, before it climbed into the trees. Nor does it reveal whether duff

11

reduced to ash at the red dot cooled and stopped smoking in the hour and a half Sierra

12

Pacific says had passed since ignition.

13

No one—not even Sierra Pacific—ever claimed the fire started in treetops. That

14

fact and common sense are enough to know the photograph or video could not compel the

15

Assistant U.S. Attorneys to conclude the fire did not start where Government

16

investigators said it did. The AUSAs were entitled to believe their own highly qualified

17

expert, who explained in deposition that he would not expect to see smoke coming from the

18

origin so long after the fire started, because the ground fuels there had already been

19

consumed and would no longer emit smoke. (Dodds Depo., Jan. 30, 2013, 3 R.E. US-790-

20

791.)61

21

In addition, the air attack video could not change the fact that the defendants’ own

22

wildfire investigators put the fire’s origin in Bush and Crismon’s work area, and no cause

23

other than a bulldozer rock strike was identified by any investigator or expert on either

24
25

Sierra Pacific’s own expert conceded that because the ground was obstructed by
trees, the smoke’s source and behavior were “unknown.” (Dorris Depo., 3 R.E. US-813816, 818-821, 827-833.) He also conceded that Sierra Pacific’s smoke plume theory failed
27 to account for convection, draft, and vacuum created at a fire’s base by rapid combustion of
oxygen, drawing in low-level air and smoke and pushing superheated air and smoke from
28 the top of the fire—sometimes seemingly in a different location (id. at US-801-804, 822),
and that smoke may look different near the ground than above the canopy (id. at US-821).
64
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1

side. See supra at 8-9. 62 Since those facts were incontestable, the precise point of origin

2

was of no consequence. Sierra Pacific can say a thousand times that a fire’s cause cannot

3

be determined if a point of origin is not identified. At most, that is a principle followed by

4

professional origin-and-cause investigators. Jurors get to exercise common sense. And it

5

is only common sense that if the fire started in Bush and Crismon’s work area—as even

6

the defendants’ investigators acknowledged—the air attack video was just another Sierra

7

Pacific distraction.

8
9

At bottom, Sierra Pacific’s argument is that the Assistant U.S. Attorneys should
have been persuaded by the defendants’ contested evidence, even though there was

10

substantial evidence supporting the position advanced by the AUSAs. They had no such

11

obligation. Cf. Estate of Stonehill, 660 F.3d at 450-51 (finding no fraud on the court

12

because, inter alia, even counsel for the United States is “not compelled to believe [one

13

witness] and to disbelieve [another]”). Resolving disputes like this is what trial is for, not

14

relief under Rule 60 years after judgment. For this reason also, the accusation fails to

15

state a claim.
5. The Dodds Notes Are Insignificant.

16
17

Sierra Pacific claims the United States “failed to disclose exculpatory evidence”

18

because it did not turn over two handwritten notes by Larry Dodds, an origin-and-cause

19

expert. (Def. Rev. Supp. Br. at 74.) Dodds did not write one of the notes until after the

20

federal settlement. (Id. at 75.) Obviously, there was no obligation to produce that note

21

before Dodds wrote it. And Government counsel had no knowledge of the other note until

22

the defendants filed this motion in October 2014, more than two years after the settlement

23

and judgment in this case. (Taylor Dec. ¶ 8.)

24
25

Even if the note written before judgment should have been produced, it is

Sierra Pacific’s argument is also discredited by the defense investigators’
testimony that the only way to determine a wildfire’s origin is through a boots-on-theground reading of burn indicators. (Wruble Depo., Nov. 4, 2011, 11 R.E. US-3191-3193;
27 Holbrook Depo., May 31, 2011, 5 R.E. US-1255-1266; Holbrook Depo., April 5, 2012, 5 R.E.
US-1291; G. White Depo., Nov. 9, 2011, 10 R.E. US-2683-2687.)
28
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1

insignificant. The most damning characterization of it Sierra Pacific can muster is that

2

both of Dodds’s notes stated his understanding of deposition testimony by another witness,

3

Chris Curtis. (Def. Rev. Supp. Br. at 74-75.) Sierra Pacific’s lawyers knew the content of

4

that testimony without Dodds’s note and could have used it for any purpose, including

5

confronting Dodds with it in his deposition. In addition, failure to produce the note was at

6

most a discovery violation, which cannot constitute a fraud on the court. See supra at 18-

7

19. 63 For all these reasons, this accusation fails to state a claim.
E. It Was Not a Fraud on the Court to Create a Diagram Which
Was Never Represented to Be Anything But What It Was.

8
9
10
11
12
13
14
15
16
17
18
19
20
21

Early in the litigation, a retained surveyor named Chris Curtis prepared a diagram
of the general origin area which showed or purported to show the fire’s multiple directions
of travel on the ground at more than a dozen specific locations in the general origin area,
based on investigator White’s reading of micro-scale “burn indicators” during the original
investigation and photographs he took then to record his observations. The diagram was
never offered in evidence. It was produced to the defendants during discovery. And it was
never represented to be anything but what it was.
Sierra Pacific’s fifth accusation is that it was a fraud on the court to create the
diagram, because Sierra Pacific claims it was inconsistent with a sketch drawn by hand
during the investigation, which also was produced to the defendants in discovery. (Def.
Rev. Supp. Br. at 76-78.) This accusation is so obviously lacking merit on its face, it
betrays a lack of seriousness in Sierra Pacific’s motion as a whole.

22

1. The Fact that Judgment Was Entered Upon a Settlement
Precludes any Fraud on the Court.

23

As explained above at 23-29, every accusation, including this one, fails to state a

24

claim because judgment was entered upon a settlement and the Court’s approval of the

25

settlement was not procured by fraud.

26
27
28

Sierra Pacific’s reliance on Pumphrey in this argument (Def. Rev. Supp. Br. at
75-76) is misplaced. As explained above at 18-19, Pumphrey found a fraud on the court in
perjured trial testimony and other deceptions of the jury at trial.
66
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2. Sierra Pacific’s Evidence of Alleged Deception Was Given to
It by the Assistant U.S. Attorneys Now Accused of Fraud and
Could Have Been Used at Trial.

1
2

Sierra Pacific admits that it received the supposedly fraudulent diagram during

3
4

discovery. (Def. Rev. Supp. Br. at 77.) To be more precise, the defendants received the

5

diagram on February 8, 2011—right after it was prepared. 64 (White Depo., Feb. 9, 2011,

6

11 R.E. US-2904-2915.) Sierra Pacific also concedes that White testified about the

7

diagram “extensively” in his deposition. (Def. Rev. Supp. Br. at 77.) The defendants also

8

examined at least three other witnesses about the diagram 65 and developed an expert to

9

testify that the Welton sketch and Curtis diagram were inconsistent. 66 Thus, there is no

10

question that Sierra Pacific could have tried this issue instead of raising it years later on a

11

motion for relief from judgment.
As explained above at 20-23, fraud on the court is a rule of equity for “after-

12
13

discovered fraud,” Hazel-Atlas Glass Co., 322 U.S. at 244, 64 S. Ct. at 1000 (emphasis

14

added), 67 which cannot be invoked by a party that either contested or possessed facts or

15

evidence to contest the alleged deception before judgment. Oxxford Clothes, 127 F.3d at

16

578; Levander, 180 F.3d at 1119; Appling, 340 F.3d at 780. This is a second,

17

independently sufficient reason this accusation fails to state a claim.
3. The Alleged Misconduct Was Not Directed at the Court and
Did Not Influence the Court’s Decision, Much Less Affect the
Outcome of the Case.

18
19

Sierra Pacific does not even argue that the United States used the diagram to

20
21
22
23
24
25
26
27
28

Sierra Pacific’s lawyer complained throughout the first half of White’s multiweek deposition that there was no scene diagram, and that all they had were White’s
overview of indicator photos “to rely upon in terms of where these indicators exist in
relationship to one another.” (J. White Depo., Nov. 17, 2010, 10 R.E. US-2789-2790; J.
White Depo., Nov. 18, 2010, 10 R.E. US-2849-2850.) The scene diagram addressed those
complaints. But now Sierra Pacific turns around and calls that a fraud.
65 Reynolds Depo., March 24, 2011, 8 R.E. US-2197; Reynolds Depo., Nov. 15, 2011,
8 R.E. US-2245-2247; Carlson Depo., Aug. 4, 2011, 2 R.E. US-374-383; Curtis Depo., Nov.
7, 2011, 3 R.E. US-695.
66 G. White Rpt., June 15, 2011, 10 R.E. US-2667-2669.
64

at 22.

67

Sierra Pacific’s misinterpretation of Hazel-Atlas Glass Co. is fully rebutted above
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1

deceive the Court. (See Def. Rev. Supp. Br. at 76-78.) There was no trial. The diagram

2

was not offered in evidence. And the Court was never called upon to decide whether the

3

original sketch was correct, or the supposedly fraudulent one was correct, or neither of the

4

two.

5

Sierra Pacific tries to save this accusation by citing Derzack, the old decision of a

6

district court in western Pennsylvania finding a fraud on the court in discovery violations

7

even though the misconduct “was not directed to the Court itself, but rather, to the

8

defendants.” 173 F.R.D. at 405. But as explained above at 11-15, binding decisions of the

9

Ninth Circuit require egregious misconduct aimed at the court itself.

10

This accusation is not about fraudulent conduct aimed at the Court. Sierra Pacific

11

made that impossible when it averted the trial. And for the same reason, Sierra Pacific

12

cannot possibly show—indeed, it does not even argue—that this alleged misconduct was

13

“critical to the outcome of the case,” as required by Estate of Stonehill, 660 F.3d at 452,

14

and In re Napster, Inc. Copyright Litig., 479 F.3d at 1097-98. For all these reasons, the

15

accusation fails to state a claim. 68
F. An Expert Witness Report Never Offered in Evidence and
Thoroughly Scrutinized in Deposition Cannot Be a Fraud on
the Court.

16
17
18

Sierra Pacific’s sixth accusation concerns an expert witness report prepared by

19

Kelly Close, using a computer modeling program to analyze the direction of the fire. Close

20

made a mistake, in that he used an incorrect number for the slope of a hill. Sierra

21

Pacific’s own retained exert discovered the error. When Sierra Pacific’s lawyers examined

22

Close about it in his deposition, he acknowledged the error.

23
24
25
26
27
28

Sierra Pacific claims Curtis’s diagram “changed the direction of the advancing
fire by a full ninety degrees” because it showed the fire “spreading up the hill to the
northwest,” while the “official sketch in the Joint Report” and other evidence indicate a
northeast spread. (Def. Rev. Supp. Br. at 77.) Just to set the record straight, the
investigators consistently testified that the fire did both those things, at different points:
after leaving its initial incipient stage, the fire backed up the hill to the west and advanced
to the north-northwest before becoming a raging crown fire and making its northeast run.
(J. White Depo., Nov. 18, 2010, 10 R.E. US-2844-2846, 2851-2854; J. White Depo., Feb. 9,
2011, 11 R.E. US-2904-2915; J. White Depo., May 12, 2011, 11 R.E. US-3054-3058; Welton
Depo. (Dkt. 597-19) at 8-9; Reynolds Depo., March 23, 2011, 8 R.E. US-2174.)
68
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1

Sierra Pacific claims there was a fraud on the court because the Assistant U.S.

2

Attorneys did not also correct Close’s expert report. Like the fifth accusation, this one is

3

so weak on its face it betrays a lack of seriousness in the motion as a whole.
1. The Fact that Judgment Was Entered Upon a Settlement
Precludes any Fraud on the Court.

4
5
6
7
8

As explained above at 23-29, every accusation, including this one, fails to state a
claim because judgment was entered upon a settlement and the Court’s approval of the
settlement was not procured by fraud.
2. The Defendants Could Have Made this Accusation at Trial
or in a Motion to Compel Amendment of Close’s Report.

9
10

The supplemental brief makes clear that Sierra Pacific learned everything this

11

accusation is based upon during and before Close’s deposition. (Def. Rev. Supp. Br. at 79.)

12

Thus, there is no question that Sierra Pacific could have tried this issue instead of raising

13

it years later on a motion for relief from judgment. Fraud on the court cannot be

14

established in these circumstances.

15

In fact, Sierra Pacific did not even have to wait for trial. If it really believed it was

16

fraudulent not to amend Close’s expert report, it could have filed a motion for discovery

17

sanctions under Rule 37(c)(1). Of course, any such motion would have failed, because the

18

Federal Rules require correction of discovery responses (including expert reports) only “if

19

the additional or corrective information has not otherwise been made known to the other

20

parties during the discovery process.” FED. R. CIV. P. 26(e)(1)(A). 69 Here, the corrective

21

information was made known to the defendants in Close’s deposition, as their

22

supplemental brief itself says. Therefore, as a matter of law, the AUSAs had no duty to

23

correct Close’s report.

24
25

Sierra Pacific argues it was a fraud not to provide it with a new analysis from Close
with a corrected input. (Def. Rev. Supp. Br. at 81.) That is a strange argument in the

26
27
28

Thus, the AUSA properly objected that Sierra Pacific’s lawyer misstated the law
when he asked Close, “Do you understand that if in fact you think you found a mistake,
that you are obligated to make changes in your report?” (Def. Rev. Supp. Br. at 80.)
69
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1

circumstances. For the United States offered to produce the computer analysis Close

2

performed after learning of his error, and Sierra Pacific’s lawyer, William Warne, Esq.,

3

refused, saying: “No. Look, it’s too late.” (Close Depo., 3 R.E. US-576-579.) Anyway, if

4

Sierra Pacific wanted to know what the computer model would predict with different

5

inputs, it should have hired its own expert to do that.
In sum, there is no excuse for Sierra Pacific not to have challenged Close’s error at

6
7

trial or moved to compel amendment of his report before judgment, instead of by a motion

8

for relief from judgment years later. As explained above at 20-23, fraud on the court is a

9

rule of equity for “after-discovered fraud,” Hazel-Atlas Glass Co., 322 U.S. at 244, 64 S. Ct.

10

at 1000 (emphasis added), 70 which cannot be invoked by a party that either contested or

11

possessed facts or evidence to contest the alleged deception before judgment. Oxxford

12

Clothes, 127 F.3d at 578; Levander, 180 F.3d at 1119; Appling, 340 F.3d at 780. This is a

13

second, independently sufficient reason this accusation fails to state a claim.
3. The Alleged Misconduct Was Not Directed at the Court and
Did Not Influence the Court’s Decision, Much Less Affect the
Outcome of the Case.

14
15

Sierra Pacific does not even argue that the United States used the Close report to

16
17

deceive the Court. (See Def. Rev. Supp. Br. at 78-82.) There was no trial. The Close

18

report was not offered in evidence. And the Court was never called upon to decide what

19

the slope was or the direction of the fire’s travel at any time or place.
Sierra Pacific tries to save this accusation by saying the Ninth Circuit found a fraud

20
21

on the court in Pumphrey based on purposeful concealment of experimental results that

22

called into question “produced results.” (Def. Rev. Supp. Br. at 82.) But as discussed

23

above at 18-19, Pumphrey was about affirmative “deception” of the jury “at trial.” 62 F.3d

24

at 1132. The defendant in Pumphrey presented a video at trial purporting to show that a

25

gun did not fire in “drop tests,” along with testimony of an expert at trial saying “without

26

qualification” he had “never seen the [gun] fire during tests” and the video was not

27
28

at 22.

70

Sierra Pacific’s misinterpretation of Hazel-Atlas Glass Co. is fully rebutted above
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1

altered, modified, or edited, when in fact the video had been recorded precisely because the

2

gun did fire during drop testing in an earlier video, and the expert had observed this. Id.

3

at 1131-32. Thus, it was the “the deception at trial,” id. at 1132, the expert’s “false

4

answers at trial,” id., and the “false impression” he created at trial, id., that the Ninth

5

Circuit focused on in vacating the judgment. Id. at 1130, 1132.

6

Pumphrey is thus perfectly consistent with the settled law of the Ninth Circuit that:

7

(1) “[m]ere nondisclosure of evidence is typically not enough to constitute a fraud on the

8

court”; 71 (2) “[a] finding of fraud on the court is justified only by the most egregious

9

misconduct directed to the court itself”; 72 and (3) fraud on the court can only be found in

10
11

misconduct that was “critical to the outcome of the case.” 73
Here, unlike Pumphrey, there was no trial, and no jury was deceived. If anything

12

had been concealed, it only would have affected the defendants. But there was no

13

concealment—only an alleged failure to produce evidence that the defendants already had.

14

For all these reasons, this accusation fails to state a claim.
G. Reports of Three Other Fires Admittedly Started by Howell’s
Were Not a Fraud on the Court.

15
16
17
18
19
20
21
22
23
24

Sierra Pacific next argues that “[i]n furtherance of their scheme to defraud the
Court, the investigators, with the support of the joint prosecutors, coordinated and
fabricated three ‘rock strike’ fires against Howell’s after the Moonlight Fire began.” (Mtn.
(Dkt. 593-3) at 87, 63; Def. Rev. Supp. Br. at 82-83, 88.) Those fires are called the Greens
Fire, the Lyman Fire, and the Sheep Fire. That Howell’s started the fires, and that Sierra
Pacific knew of them, was part of the United States’ negligent supervision claim. When
Sierra Pacific says the United States “fabricated [the] fires,” it apparently means
Government investigators wrote allegedly false reports blaming the fires on Howell’s.

25

Estate of Stonehill, 660 F.3d at 444.
Coleman-Worthington Prods., Inc., 914 F.2d 1496, at *3 (emphasis added));
27 accord Appling, 340 F.3d at 780; In re Napster, Inc. Copyright Litig., 479 F.3d at 1097.
73 Estate of Stonehill, 660 F.3d at 452; accord In re Napster, Inc. Copyright Litig.,
28
479 F.3d at 1097-98.
71
26
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1
2

(Mtn. (Dkt. 593-3) at 87.)
This accusation, like the alleged white flag scheme, has a plausibility problem:

3

There was no need for false investigation reports, because Howell’s employees admitted

4

they started all three fires. J.W. Bush admitted in a tape-recorded interview that he

5

started the Greens Fire with his bulldozer and that these kinds of fires “just happ[e]n” in

6

the industry. (Bush Recording, 1 R.E. US-291-293.) Thus, defendants Beaty and Howell’s

7

both believed the Greens Fire was an equipment operations fire. 74 Another Howell’s

8

employee named Robert Brown told his boss, Eunice Howell, that he started the Lyman

9

Fire when his metal equipment contacted rocks. (Brown Depo., 1 R.E. US-183-185;

10

Howell’s 30(b)(6) Depo., 5 R.E. US-1429-1431, 1433-1434.) And Brown also admitted in

11

deposition that he started the Sheep Fire while working with his “ripper” on another

12

Howell’s job. (Brown Depo., 1 R.E. US-183-185.) Somehow, all ten lawyers on brief for the

13

defendants forgot to mention these admissions while accusing Assistant U.S. Attorneys of

14

lacking candor.

15

Given Howell’s admissions, the fact that Eunice Howell (or her company’s insurer)

16

agreed to pay $46 thousand in suppression costs is hardly “extort[ion],” as Sierra Pacific

17

calls it. (Def. Rev. Supp. Br. at 89.) It is not a crime or an injustice for those who

18

admittedly cause forest fires to bear the expense of putting them out, rather than

19

imposing that expense on the public.

20

In addition, given that Howell’s employees admitted causing these fires, it does not

21

matter whether the investigation reports should have deemed the causes undetermined,

22

as Sierra Pacific argues. (Def. Rev. Supp. Br. at 83-84.) Whatever the standards for

23

professional fire investigators may be, a jury can conclude that the Howell’s employees

24

who admitted starting the fires did so. Hence, no investigation reports—correct or

25

incorrect—were needed to support the negligent supervision claim in this case. And as

26

explained below, the Court did not rely on the reports.

27
28

Beaty 30(b)(6) Depo., 1 R.E. US-101, 108-110, 112; Beaty Depo. R.E. US-103-108:
Howell 30(b)(6) Depo., 5 R.E. US-1422-1423; Schall Documents, 9 R.E. US-2327.
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1

Once again, as with the alleged white flag conspiracy, Sierra Pacific’s accusation is

2

that the United States engaged in an elaborate scheme of deception in order to establish

3

facts which the defendants could not credibly deny. No wonder they settled.
1. The Fact that Judgment Was Entered upon a Settlement
Precludes any Fraud on the Court.

4
5
6
7
8

As explained above at 23-29, every accusation, including this one, fails to state a
claim because judgment was entered upon a settlement and the Court’s approval of the
settlement was not procured by fraud.
2. Sierra Pacific’s Evidence of Alleged Deception Was Given to
It by the Assistant U.S. Attorneys Now Accused of Fraud and
Could Have Been Used at Trial.

9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

The defendants admit that they “were generally aware of the facts and
circumstances concerning the Greens, Lyman and Sheep fires before the conclusion of the
federal action.” (Def. Rev. Supp. Br. at 88.) They had all the evidence, too. The exhibits
cited in their brief were produced to them by the United States, on the dates listed in
Appendix C. At least forty-nine witnesses were examined in deposition about the Greens
Fire, Lyman Fire, and Sheep Fire. (Appendix C, at 12-14.) All of the testimony recited in
Sierra Pacific’s brief was taken in those depositions. The defendants also retained and
developed experts to address these fires (Roseberry Report, 8 R.E. US-2302; Roseberry
Depo., 8 R.E. US-2307-2325; Murphy Rpt., Aug. 1, 2011, 7 R.E. US-1928-1932; Murphy
Depo., Feb. 22, 2012, 7 R.E. US-1982-1986), and they examined experts for the United
States about them also. 75
Thus, once again, this is not a fraud on the court; it is the adversarial process at
work. The United States gathered evidence supporting its case and produced to the
defendants before settlement the evidence supporting their case.
Sierra Pacific attacked the investigations of these other fires before judgment. It
used the same evidence discussed in the supplemental brief in its February 2012 motion
Boston Depo., Sep. 22, 2011, 1 R.E. US-154-177; Garland Depo., Sep. 12, 2011, 4
R.E. US-1026-1043; Shires Depo., Nov. 9, 2011, 9 R.E. US-2367-2376, 2379-2380; Wallace
Depo., Oct. 25, 2011, 9 R.E. US-2507-2514, 2517.
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1

for summary judgment, arguing that the United States could not establish its claim for

2

negligent hiring and supervision:

8

The investigation report for the Lyman Fire is dated September 18,
2007, but it was not published until September 24, 2007 – after the
Moonlight Fire occurred and the same day that Cal Fire sent Howells
[sic] a demand letter requesting that it pay the $46,000 in suppression
costs incurred in fighting that fire. Although the Supplementary
Investigation Report that Gutierrez prepared does not include an
alleged cause and indicates that the origin area was destroyed by
retardant drops, Anderson concluded that “[t]he cause was determined
to be a rock strike by a ripping operation.”

9

*

3
4
5
6
7

10
11
12
13
14

*

*

The Greens Fire was investigated by the USFS, and even though the
fire occurred early in the summer, the report of investigation was not
submitted until September 8, 2007, five days after the Moonlight Fire
occurred, and three days after the Moonlight Fire’s cause was
‘determined.’
(Dkt. 417-1 at 13.)
Contrary to Sierra Pacific’s argument, the Court did not decide these issues in favor

15

of the United States. The Court only ruled that it was for the jury to “weigh the

16

conflicting evidence at trial.” (Transcript of Hearing (Dkt. 463) at 8-10, 12-13; Order (Dkt.

17

485) at 15.) So there is no doubt Sierra Pacific could have challenged the reports at trial

18

instead of years after judgment.

19
20
21
22
23
24
25
26
27
28

In fact, in their Pretrial Statement and Trial Brief, the defendants told the Court
they would do so. Their Trial Brief stated as follows:
Instead of showing a pattern of negligence, these fire “investigations”
show a pattern of fraud and deceit by the government’s investigators.
. . . [The depositions of investigators Foster, Anderson Gutierrez and
Harp about the three fires] revealed manufactured evidence and facts
contrived to support the Moonlight Fire report.
(Def. Trial Brief (Dkt 563) at 8-9.) And their Pretrial Statement said this:
[T]hese additional fires show a pattern of fraud by government
investigators who, among other things, created a false investigation
report on one of these other fires after the Moonlight Fire burned, then
backdated it, in order to manufacture evidence in this case.
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1

*

*

Defendants’ unclean hands affirmative defense . . . also includes the
manufacturing of causation evidence (regarding the Moonlight Fire
and other fires upon which Plaintiff’s allegations depend) by multiple
government investigators – investigators who demonstrably lied under
oath and who to this day have failed to recant their false testimony.

2
3
4
5

*

6

*

*

[G]overnment investigators’ widespread pattern of intentional
misconduct and dishonesty . . . provides the very foundation of
Plaintiff’s case. Defendants believe the Court will agree once they
have had the opportunity to demonstrate the government’s wrongdoing
at trial.

7
8
9
10

(Pretrial Stmt. (Dkt. 524) at 67-68.) Many of the “core disputed facts” that the defendants

11

identified for trial addressed the same alleged fraud as the motion now before the Court,

12

including investigator Foster’s creation of a “new” Greens Fire report in fall 2010, the

13

alleged failure to properly investigate these other fires, the timing of the reports in

14

relation to the Moonlight Fire, and Cal Fire’s so-called “heartless” act of collecting

15

payment for Lyman Fire suppression costs from Eunice Howell. (Id. at 21-23, Facts 199-

16

220.)
As explained above at 20-23, fraud on the court is a rule of equity for “after-

17
18

discovered fraud,” Hazel-Atlas Glass Co., 322 U.S. at 244, 64 S. Ct. at 1000 (emphasis

19

added), 76 which cannot be invoked by a party that either contested or possessed facts or

20

evidence to contest the alleged deception before judgment. Oxxford Clothes, 127 F.3d at

21

578; Levander, 180 F.3d at 1119; Appling, 340 F.3d at 780. This is a second,

22

independently sufficient reason this accusation fails to state a claim.
3. The Alleged Deception Was Not Directed at the Court.

23
24

Sierra Pacific’s motion attacks the investigation reports for seven pages, then

25

declares there was a fraud on the court because “the Moonlight Prosecutors relied on this

26

information in opposing defendants’ motion for summary judgment.” (Def. Rev. Supp. Br.

27
28

at 22.

76

Sierra Pacific’s misinterpretation of Hazel-Atlas Glass Co. is fully rebutted above
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1

at 89.) The record refutes that assertion.

2

The United States’ memorandum in opposition to summary judgment on negligent

3

supervision relied exclusively on admissions and deposition testimony by the defendants

4

and their witnesses. (Dkt. 434 at 22-25.) In fact, that memorandum explicitly told the

5

Court that the investigation reports were of no consequence:
Sierra Pacific’s argument that it was not on notice of the Greens and
Lyman fires because Forest Service investigation reports were not
issued until after the Moonlight Fire is preposterous. Bush admitted
that he caused the Greens Fire, and Howell’s and Beaty both
understood the same. (U.S. SUMF 113, 115). Likewise, Howell’s knew
that the Lyman Fire was caused by an operations rock strike the day
after it happened. (U.S. SUMF 126). Given that these parties knew the
cause of the fires, it is inconceivable that Sierra Pacific, which was in
constant contact with Howell’s and conducting weekly inspections of its
operations, did not know.

6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22

(Id. at 32-33.) Likewise, our supporting Statement of Material Facts never even
mentioned the investigation reports. (See U.S. Stmt. of Mat. Facts (Dkt. 435-1) at ¶¶ 111130.)
It cannot be a fraud on the court for the United States to rely on the defendants’
own admissions and deposition testimony. Even if the investigation reports on these other
fires were “fabricated,” as the defendants claim, the United States did not rely on them in
opposing summary judgment. So any such fraud would not be aimed directly at the Court,
as required to establish a fraud on the Court. See supra at 11-15.
4. The Court Was Not Deceived or Influenced by the
Investigation Reports.
As explained above, the defendants thoroughly challenged the Greens Fire and

23

Lyman Fire investigation reports in their motion for summary judgment. Because Sierra

24

Pacific’s fraud claims were thoroughly aired on the motion, it was not possible for the

25

Court to be deceived.

26

The Court rejected Sierra Pacific’s argument that it was “not on notice of Howell’s

27

alleged unfitness” based on these findings, citing only evidence other than the

28

investigation reports:
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1
2
3
4
5
6
7
8
9
10
11
12

The Greens Fire occurred on June 21, 2007 and the Lyman Fire
occurred on August 17, 2007. (ECF 451, ¶¶ 44 and 48.) The Greens
Fire ignited on Landowner defendants’ property in an area where
Howell had been skidding. (ECF 451 ¶ 111; Elias Dec. ¶ 21, Ex. Z,
Howell’s Response to Request for Admission No. 604, ECF 443-5.)
Bush stated that he ignited the Greens Fire when his bulldozer struck
a rock. (ECF 450 ¶ 113; White Dec. ¶ 56, ECF 437.) An SPI employee
learned about the Greens Fire approximately two weeks after it
occurred. (ECF 450 ¶ 118; Elias Dec. ¶ 22, Ex. AA, Forno Dep. at
77:23-82:21, ECF 443-6.) The Lyman Fire occurred “in the middle of
an open area on Sierra Pacific land that Howell was preparing for
planting.” (ECF 451 ¶ 48.) SPI learned of the Lyman Fire on the day
of its occurrence. (ECF 450 ¶ 127; Elias Dec. ¶ 17, Ex. V, Murphy Dep.
at 288:16-289:21, ECF 443.) Based on this evidence, plaintiff has
shown there is a genuine issue of material fact regarding whether SPI
knew of these two prior fires and Howell’s connection to them and
failed to act on this information to ensure Howell met fire safety
standards going forward. See Yanez, 63 F.3d at 874-75. Defendants’
motion for summary judgment is denied as to negligent supervision.

13

(Order (Dkt. 485) at 15.) None of the citations are to the investigation reports or

14

depositions or declarations of the investigators for the Greens Fire, Lyman Fire, or Sheep

15

Fire. The Court’s order thus refutes Sierra Pacific’s claim that “the Court relied

16

extensively upon these false reports.” (Def. Rev. Supp. Br. at 88-89.)

17

Thus, as in Estate of Stonehill, the supposedly fabricated reports were not “[t]he

18

primary focus of the government’s argument in its brief [or the court’s prior] opinion.” 660

19

F.3d 447. In fact, here, the reports were no part of the Government’s argument or the

20

Court’s decision. There can be no fraud on the court in these circumstances. 77

21

However, even if the reports had influenced the Court, it would still be impossible to

22

conclude that this was “critical to the outcome of the case,” as required by Estate of

23

Stonehill, 660 F.3d at 452, see also id. at 448 (denying relief because perjury “likely did not

24

affect the outcome of the case”), or that the summary judgment order was the Court’s

25

“ultimate decision on the merits,” as required by Phoceene Sous-Marine, S. A., 682 F.2d at

26
27
28

Even if it had occurred, Sierra Pacific’s argument that a mere attempt to deceive
the court is enough to show a fraud on the court is irreconcilable with Estate of Stonehill
and other controlling authorities, as discussed above at 19-20.
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1

805. A denial of summary judgment is never the ultimate decision on the merits, but only

2

identifies the issues to be tried before the ultimate decision. For these reasons also, this

3

accusation fails to state a claim.
5. Government Counsel Did Not Make Any Misrepresentation
to the Court.

4
5
6
7
8
9
10
11
12
13

Sierra Pacific claims that “[a]s a consequence of hearing [the investigator’s
testimony], AUSA Taylor had actual knowledge that there was no basis whatsoever to
conclude that Howell caused the Greens Fire.” (Def. Rev. Supp. Br. at 84 (emphasis
added).) That statement is nothing short of bizarre, given that Howell’s employee, J.W.
Bush, admitted in a tape-recorded interview transcribed by the defense that he started the
Greens Fire. (Bush Transcript, 2 R.E. US-291.) True to form, in its submission to this
Court, Sierra Pacific excised the page where Bush admitted this. (Compare id. with
Warne Dec., Ex. 71 (Dkt. 597-42).) But excising the admission will not make it go away.
H. The Imaginary Red Rock Cover-Up Cannot Establish a Fraud
on the Court.

14
15

The Moonlight Fire was first reported from the Red Rock Lookout tower—not by

16

any of the defendants’ employees. Sierra Pacific has never denied this. Nonetheless,

17

according to Sierra Pacific, a grand “cover-up” was conceived by investigator Diane

18

Welton, beginning with her omission of employee misconduct (specifically, Karen Juska’s

19

accusation that she found Caleb Lief urinating on his feet and that there was a pot pipe at

20

the Red Rock Lookout) from her interview summaries for the “origin and cause

21

investigation.” (Def. Rev. Supp. Br. at 94.) Those choice words in Sierra Pacific’s brief

22

show that the core cover-up accusation is self-refuting: alleged employee misconduct was

23

not the subject of Welton’s investigation. 78 In Sierra Pacific’s own words, the subject was

24

the “origin and cause” of the Moonlight Fire. Even Sierra Pacific has never claimed Lief

25

caused the fire or that its origin was at or anywhere near Red Rock. It was not a fraud for

26
27
28

Sierra Pacific apparently considers Lief urinating on his feet to be wrongdoing on
par with the assassination of President Lincoln. (Def. Rev. Supp. Br. at 94 n.53.) The
comparison reflects a profound lack of perspective.
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1

Welton to focus her interview summaries on the cause and origin of the fire and nothing

2

more.

3

Thus, as Welton explained in deposition, Lief’s conduct was not relevant to her

4

investigation. 79 She did, however, report the accusations against Lief to a senior law

5

enforcement officer. The Assistant Special Agent in Charge confirmed Welton’s view that

6

the accusations were not relevant to the origin-and-cause investigation. In addition, he

7

decided (this was his responsibility, not Welton’s) that the allegation there was a pot pipe

8

in the lookout tower did not warrant a criminal investigation. 80 This was a routine

9

exercise of law enforcement discretion.

10

The rest of this accusation is a rant about discovery responses that Sierra Pacific

11

contends were false, incomplete, or not amended after depositions. But the undeniable

12

fact is Sierra Pacific had all the facts and evidence about Red Rock—because the Assistant

13

U.S. Attorneys it accuses of fraud gave it to Sierra Pacific. With knowledge of all the facts

14

and in possession of all the evidence, Sierra Pacific saw its interests were better served by

15

a settlement, because none of this has anything to do with the fact that Sierra Pacific’s

16

neglect caused the Moonlight Fire.

17
18

For context, the true facts about the Red Rock Lookout are summarized in Appendix
B. Here, we assume the truth of Sierra Pacific’s false accusations.
1. The Fact that Judgment Was Entered upon a Settlement
Precludes any Fraud on the Court.

19
20
21
22
23

As explained above at 23-29, every accusation, including this one, fails to state a
claim because judgment was entered upon a settlement and the Court’s approval of the
settlement was not procured by fraud.

24
25
26

Welton Depo., March 21, 2011, 9 R.E. US-2533-2594; Welton Depo., Aug. 15,
2011, 10 R.E. US-2633-2644, 2655-2660.
80 Endicott Depo., June 13, 2011, 3 R.E. US-858-866; Endicott Depo., June 14, 2011,
28
4 R.E. US-884.
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2. Sierra Pacific’s Evidence of Alleged Deception Was Given to
It by the Assistant U.S. Attorneys Now Accused of Fraud and
Could Have Been Used at Trial.

1
2
3

After the hundredth page of their brief, the defendants finally acknowledge that

4

they had all the facts and evidence about what happened at the Red Rock Lookout and the

5

imaginary scheme to cover it up “during the pendency of the federal action.” (Def. Rev.

6

Supp. Br. at 104.) Of course they did. Anyone who reads the local paper knows this

7

scandal mongering was Sierra Pacific’s main focus throughout the case.

8
9

On the Red Rock issue alone, the United States produced thousands of pages of
documents (including the personnel files of the employees involved), answered hundreds of

10

discovery requests, and responded to numerous motions. As detailed in Appendix C, the

11

Government provided defendants with the very evidence they now rely on to claim that

12

the Government engaged in a “cover-up,” including Karen Juska’s interview notes and

13

memos, Ron Heinbockel’s emails, and other documents discussed at length in Sierra

14

Pacific’s brief. (See Appendix C, at 17.) The Juska memo describing events at the

15

Lookout, which Sierra Pacific considers damning enough to reproduce on page 93 of its

16

brief, was produced by the United States on October 15, 2010—before any motion to

17

compel. (Taylor Dec. ¶ 11.) More than thirty-five witnesses were deposed on the events at

18

Red Rock and the alleged cover up. (See Appendix C, at 18-19.) And Sierra Pacific made

19

the same salacious accusations it is making now in at least eighteen briefs and hearings.

20

(See id., at 19-25.)

21

The Court ruled early in the case that these issues—including Sierra Pacific’s

22

complaints about the United States’ discovery responses—were “grist for the mill at trial.”

23

(Order of May 20, 2011 (Dkt. 205) at 5.) And in the final pretrial order, the Court ruled

24

again that Sierra Pacific could present its Red Rock scandal theory at trial, specifically

25

including the claim that the Government tried to conceal information from the defense and

26

the public. (Order of July 2, 2012 (Dkt. 573) at 17.) Sierra Pacific told the Court it wanted

27

months to present its case, in part because it planned to call nineteen witnesses on “the

28

Red Rock issues alone.” (Dkt. 344 at 3, 11.)
80
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Thus, there is no question the defendants could have challenged the imaginary Red

1
2

Rock cover-up at trial instead of years after judgment. They offer no excuse for their

3

failure to do so. It is possible that they concluded, despite the vast effort they expended in

4

developing this issue, that the athlete’s foot problems and possible prior marijuana use of

5

a Forest Service employee ten miles from the fire would not be a very persuasive defense

6

at trial.
As explained above at 20-23, fraud on the court is a rule of equity for “after-

7
8

discovered fraud,” Hazel-Atlas Glass Co., 322 U.S. at 244, 64 S. Ct. at 1000 (emphasis

9

added), 81 which cannot be invoked by a party that either contested or possessed facts or

10

evidence to contest the alleged deception before judgment. Oxxford Clothes, 127 F.3d at

11

578; Levander, 180 F.3d at 1119; Appling, 340 F.3d at 780. This is a second,

12

independently sufficient reason this accusation fails to state a claim.
3. Discovery Violations and Nondisclosures Are Not a Fraud
on the Court.

13
14
15
16
17
18
19
20
21
22
23
24

Over and over in this argument, Sierra Pacific says some interrogatory answer or
response to a request for admission, or failure to correct or amend a discovery response
was a fraud on the court. “False answers to discovery requests are not fraud on the court.”
12 J.W. Moore, MOORE’S FEDERAL PRACTICE § 60.21[4][c] (3d ed. 2009). They cannot be so,
because fraud on the court requires egregious misconduct “aimed” or “directed” at the
Court itself. 82 In United States v. Beggerly, the Supreme Court held that the United
States’ failure to produce documents allegedly showing it did not own contested land,
which had been requested in discovery, “would at best” form the basis for a motion
alleging fraud on the opposing party, not a fraud on the court which could be challenged
years later. 524 U.S. at 46, 118 S. Ct. at 1867. The remedy for alleged discovery

25
26

at 22.

81

Sierra Pacific’s misinterpretation of Hazel-Atlas Glass Co. is fully rebutted above

In re Napster, Inc. Copyright Litig., 479 F.3d at 1097 (fraud on the court requires
“an intentional, material misrepresentation directly aimed at the court”); Petry, 62 F.R.D.
28 at 361 (“If perjured testimony does not rise to the level of fraud upon the court, it cannot
be said that false answers to interrogatories should be given such status.”).
81
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1

violations is a motion to compel or a motion for sanctions before judgment—not a motion

2

for relief from judgment afterwards. Thus, every accusation that the United States served

3

a false interrogatory answer or response to a request for admission is immaterial. 83

4

Nonetheless, the Court should know just how weak Sierra Pacific’s discovery

5

accusations are. Most of them were already considered and rejected by the Court.

6

Sierra Pacific complains that the United States “hid” and “withheld” documents in

7

Juska’s and Lief’s personnel files until Sierra Pacific filed a motion to compel. But under

8

the Privacy Act, such documents could not be produced without consent or a court order.

9

The United States did not oppose Sierra Pacific’s motion to compel production of the

10

documents (see Dkt. 93 at 3-3), and it produced the records once an order allowing

11

production was in place. When issuing the order, this Court already found the United

12

States was justified in requiring the motion. (Order (Dkt. 101) at 2.) That is res judicata.

13

Sierra Pacific filed another motion to compel on December 20, 2010, alleging a

14

“deliberate, fraudulent and years-long effort to cover up egregious misconduct that

15

occurred at the Red Rock Lookout Tower on the day that the Moonlight Fire ignited” and

16

arguing that that the crime-fraud exception should apply to this case. (Notice of Mtn.

17

(Dkt. 119) 3.) Defendants lost that motion (Dkt. 138), yet their current arguments are

18

largely cut and pasted from it—including their complaints about the United States’

19

document production, interrogatory responses, and requests for admissions. (Mtn. (Dkt.

20

131) 4-5, 7-9.) Not only did the Court deny the motion, it commended the United States’

21

“extraordinary efforts” with the extensive document production. (Transcript (Dkt. 152) 9,

22

13-14, 20, 21.) The Court also admonished Sierra Pacific’s lead counsel about the “entirely

23
24
25
26
27
28

The only support Sierra Pacific could find for treating discovery violations as a
fraud on the court is the old Derzack decision from a district court in western
Pennsylvania. (Def. Rev. Supp. Br. at 106.) But as explained above at 12-13, Derzack
conflicts with binding decisions of the Ninth Circuit.
Sierra Pacific also tries to loosen the standards for fraud on the court by citing
Shaffer. But as explained above at 16-17, the Fourth Circuit’s decision in Shaffer holds
the opposite of what Sierra Pacific claims. Anyway, in this circuit, Estate of Stonehill
teaches that the same stringent standards for fraud on the court apply when accusations
are made against attorneys for the United States. See supra at 16-17.
82
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1
2
3
4
5
6

unnecessary” motion to compel:
The fact that SPI was handed a bill for what I understand to be
roughly $20,000 for this entirely unnecessary motion is dismaying to
me, Mr. Warne . . . motions over things that could be resolved with a
very simple phone call is just - - we can’t continue this way.
(Transcript (Dkt. 152) 24-25; Order (Dkt. 138).) 84
Sierra Pacific also complains about an interrogatory answer that did not refer to the

7

pot pipe or Lief urinating on his feet. The defendants already made that argument, too,

8

four years ago, and the Court rejected it—twice. (Order (Dkt. 138); Order (Dkt. 156).) The

9

interrogatory asked about “activities”; the presence of pot pipe is not an activity. (Taylor

10

Dec. (Dkt. 125) ¶ 2.) In addition, Lief denied there was a pot pipe at the lookout, and the

11

United States was not required to adopt Juska’s contested accusation in its answer. (Lief

12

Depo., 6 R.E. US-1597, 1643-1644.) As for Lief peeing on his foot, the United States did

13

not deem his personal hygiene issue to be responsive and had no greater obligation to

14

include that than whether he blew his nose the same day. Ultimately, Sierra Pacific’s

15

claim that the interrogatory answer hid anything was and still is fatuous, since we

16

produced memos from Juska setting forth everything Sierra Pacific claims was missing.

17

(Taylor Dec. (Dkt. 125) ¶¶ 2, 3, 6, 8, 15.)

18

Sierra Pacific also repeatedly complains that the United States “never amended,

19

modified, or updated in any way” its response to this interrogatory, even though “Craggs

20

admitted that the Moonlight Prosecutors’ interrogatory responses were false.” (Mtn. (Dkt.

21

625-1) at 99, 102.) In fact, Craggs repeatedly testified that the interrogatory answer was

22

“truthful,” though he came to believe it was not complete. (Craggs Depo. (Dkt. 598-15) at

23

13-21; Craggs Depo., 3 R.E. US-626.) But even if Craggs had testified it was false, the

24

Undeterred, Sierra Pacific sought reconsideration from Judge Mueller, once
again arguing that the same documents Sierra Pacific relies on now show “a long-running
26 and on-going scheme by the USFS to cover up critical information harmful to its claims – a
scheme that began immediately following the Moonlight Fire and that has now extended
27 into formal discovery in this matter.” (Mtn. (Dkt. 142) at 2; Opp. (Dkt. 156).) The Court
denied the request and ruled that alleged contradictions between documents and discovery
28 responses “are not sufficient to meet SPI’s burden of establishing that the crime-fraud
exception should apply in this case.” (Order (Dkt. 205) at 5.)
83
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1

United States would have no obligation to conform the interrogatory answer to his

2

testimony. Rule 26 only requires supplementation or correction of discovery responses “if

3

the additional or corrective information has not otherwise been made known to the other

4

parties during the discovery process or in writing.” FED. R. CIV. P. 26(e). Sierra Pacific

5

had Craggs’s testimony, so it could not create an obligation to supplement or amend.

6

Sierra Pacific’s complaints about responses to its requests for admissions are

7

equally baseless. The requests pertaining to “misconduct” were vague. The United States

8

offered to revisit its responses if Sierra Pacific would clarify the requests in writing, and

9

Sierra Pacific refused. (Taylor Dec. (Dkt. 125) ¶ 3; Letter (Dkt. 127-4) at 16, ¶ 2; Mtn.

10

(Dkt. 131) at 29.) Sierra Pacific did not want the information; it wanted fodder for motions

11

like this one. In addition, as noted above, the accusations against Lief were disputed.

12

Sierra Pacific also complains that the United States did not admit Lief’s superiors

13

wanted “to terminate” him immediately following the Moonlight Fire. (Def. Rev. Supp. Br.

14

at 102.) But terminating Lief was not even a sensible notion in the circumstances. The

15

Lookout had to be evacuated because of the fire, Lief was laid off for lack of work, and fire

16

season was at an end. (Lief Depo., 6 R.E. US-1626-1628, 1660-1663, 1664, 1669-1670;

17

Garcia Depo., 4 R.E. US-1017; Heinbockel Memo. (Dkt. 598-8) at 1.)

18

In sum, Sierra Pacific’s discovery accusations all lack merit. But even if they had

19

merit, the accusations would be immaterial, because discovery violations are insufficient

20

to constitute a fraud on the court. The accusation therefore fails to state a claim.

21
22
23
24
25
26
27
28

4. The Court Was Not Deceived or Influenced by the Events at
Red Rock or the Imaginary Scheme to Cover Them Up.
Because Sierra Pacific had all the evidence about Red Rock and the imaginary
cover-up, it cannot possibly show the Court was deceived. Indeed, Sierra Pacific does not
even claim the Court was deceived. This fact defeats the accusation as a whole.
As explained above at 23-24, the Supreme Court and the Ninth Circuit have both
held that relief from judgment for fraud on the court is available only to correct “a grave
miscarriage of justice,” Beggerly, 524 U.S. at 47, 118 S. Ct. at 1868; Appling, 340 F.3d at
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1

780, and there can be no fraud on the court unless the deception was “critical to the

2

outcome of the case.” Estate of Stonehill, 660 F.3d at 452; see also In re Napster, Inc.

3

Copyright Litig., 479 F.3d at 1097-98. There is no miscarriage of justice here, and no

4

deception critical to the outcome of the case. The Court was not deceived.

5

This is obviously true of the discovery complaints discussed above. The Court could

6

not be deceived because Sierra Pacific had the facts and evidence. And the United States

7

did not file its own, allegedly inadequate discovery responses as substantive proof. It

8

could not do so: if offered by the United States, the responses would obviously be hearsay.

9

Two other elements of Sierra Pacific’s accusation warrant brief mention.

10

First, Sierra Pacific argues that it was fraudulent for the United States to argue in

11

its Trial Brief that Sierra Pacific’s “unclean hands” defense must fail because the United

12

States had “purged itself of any alleged cover up” and made “full disclosure of the

13

information” pertaining to Red Rock. (Def. Rev. Supp. Br. at 104.) According to Sierra

14

Pacific, that statement was a misrepresentation because the United States did not “correct

15

the record before the Court and continued to proffer false discovery responses.” It is hard

16

to understand what that is supposed to mean. 85 Regardless, the purge language in our

17

Trial Brief was only a legal argument about whether the information provided in discovery

18

was sufficient to defeat the unclean hands defense. If a losing party could seek relief years

19

after judgment by challenging the merit of the opposing party’s legal arguments, no

20

judgment would ever be final. And in any event, the Court could not have been influenced

21

by this alleged deception, because the matter settled; as a result, the Court did not enter

22

any ruling on the unclean hands defense.

23
24

Second, Sierra Pacific accuses Forest Service employees of “felony” obstruction of
justice, claiming “it was revealed” during the deposition of Ron Heinbockel that the Forest

25

The United States did not and could not “proffer” its own discovery responses, in
part because trial had not begun and also because they would be hearsay if offered by us.
27 And we have no idea what Sierra Pacific could mean by “correct[ing] the record before the
Court,” since trial had not begun. We can only imagine this is supposed to refer to our
28 prior discovery responses which were not in the record before the Court but only in the
defendants’ hands, and which we had no obligation to correct as explained above.
85
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1

Service continued to employ Lief “for the purpose of ‘keeping him on our side’ in the

2

context of the Moonlight litigation for fear that he would otherwise go ‘shooting his mouth

3

off.’” (Mtn. (Dkt. 625-1) at 97, 106-107.) While purporting to quote Heinbockel’s

4

testimony, Sierra Pacific actually quotes its own lawyer—the principal author of its

5

brief. Heinbockel disavowed knowledge of any plot. (Heinbockel Depo., 4 R.E. US-1134-

6

1135.) To be precise, he only testified that “the possibility of a cover-up of some kind” “ran

7

though [his] mind,” and he “thought” one reason for it “might have something to do with”

8

attorneys bringing up that Lief was stoned on the day of the fire. (Id. at US-1134-1144.)

9

To accuse a person of a felony, based on speculation about a “possibility” by a witness who

10

lacks personal knowledge, and to assert that the witness’s testimony “revealed” a plot,

11

actually reveals nothing but Sierra Pacific’s irresponsibility and disregard for the truth.
In any event, Sierra Pacific knew about this issue and could have tried it but elected

12
13

not to do so. It is not possible for the Court to have been influenced, or any decision to

14

have been affected, by any inducement to keep Lief “on our side”—or by any other part of

15

the imaginary Red Rock cover-up. For this reason also, the accusation fails to state a

16

claim.

17
18
19
20
21
22
23
24
25
26
27
28

I. The United States Could Not Perpetrate a Fraud on the Court
Concerning Facts It Did Not Know about the State Fund.
The accusations do not grow stronger after the hundredth page of Sierra Pacific’s
brief. The ninth accusation is a long essay on the State of California’s use of funds
recovered by the State in forest fire cases litigated in state court. The claim is not about
funds recovered by the United States in this case or cases like it.
More than a year before the settlement of this case, Sierra Pacific learned from a
2009 audit report that a portion of the State’s recoveries go to an account used to provide
training and equipment for Cal Fire investigators. (Def. Rev. Supp. Br. at 110.) Sierra
Pacific calls the account “WiFITER.” This brief calls it what it is: “the State Fund.”
Although Sierra Pacific knew of the State Fund before judgment, it claims it did not know
the State Fund was not authorized by statute or that Cal Fire allegedly controlled the
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1

account, until it (a) obtained documents from the State in response to requests for

2

production served in the state case in October 2012, and (b) reviewed another audit report

3

published in October 2013.

4

Despite the sinister language used in its brief, Sierra Pacific does not assert that

5

the State Fund was actually misused for personal enrichment of anyone at Cal Fire. It

6

just believes the account and Cal Fire’s alleged control of it created an institutional bias

7

for Cal Fire to target affluent defendants.

8
9

All those accusations are against the State, not the United States. In fact, Sierra
Pacific does not even claim the United States or any Assistant U.S. Attorneys had

10

knowledge of any impropriety. This is a fatal defect in the accusation, because the Ninth

11

Circuit has observed that a prevailing party cannot fairly be denied the benefit of a

12

judgment based on fraud or misconduct by someone else. Alexander v. Robertson, 882 F.2d

13

421, 425 (9th Cir. 1989) (“because none of the parties were aware of [a non-party’s]

14

misconduct, vacating the judgment would ‘punish’ parties who are in no way responsible

15

for the ‘fraud’”); Latshaw, 452 F.3d at 1104 (“We find it significant that vacating the

16

judgment would . . . punish parties who are in no way responsible for the fraud.”

17

(punctuation omitted)). Thus, Sierra Pacific must identify egregious conduct by the

18

United States in connection with the State Fund. But there was none.

19

The best Sierra Pacific can muster is to accuse the Assistant U.S. Attorneys of

20

“recklessly” mischaracterizing the State Fund in a motion in limine, discussed below at

21

88-90. It then proceeds to make two claims that are even weaker: (1) that the State’s

22

litigation counsel and the general counsel of Cal Fire—neither of whom represented the

23

United States in this action—perpetrated a fraud on the court by concealing Cal Fire’s

24

control of the State Fund, and (2) that the very existence of the State Fund is a fraud on

25

the court.

26

The decisions cited in support of these accusations (Shaffer, Derzack, and

27

Pumphrey) do not support Sierra Pacific’s arguments. As explained above at 16-17, the

28

Fourth Circuit’s decision in Shaffer held the opposite of what Sierra Pacific claims. As
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1

explained above at 12-13, the western Pennsylvania district court’s decision in Derzack is

2

contrary to binding decisions of the Ninth Circuit. And Pumphrey does not support the

3

proposition that the United States is responsible for alleged misconduct by Cal Fire’s

4

general counsel (Def. Rev. Supp. Br. at 121). In Pumphrey, the Ninth Circuit held the

5

defendant responsible for a fraud perpetrated by its own general counsel—not someone

6

else’s. Thus, the accusations are completely without legal support.

7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

1. The Fact that Judgment Was Entered Upon a Settlement
Precludes any Fraud on the Court.
As explained above at 23-29, every accusation, including this one, fails to state a
claim because judgment was entered upon a settlement and the Court’s approval of the
settlement was not procured by fraud.
2. The United States Did Not Make Any Misrepresentation
About the State Fund, Much Less an Intentional
Misrepresentation.
As noted above, Sierra Pacific’s main claim is that the Assistant U.S. Attorneys
made “recklessly false statements” about the State Fund in their motion in limine, and the
Court granted the motion. But as this Court’s record shows, the motion was consistent
with the information available at the time.
Contrary to what Sierra Pacific implies, our motion in limine did not seek exclusion
of evidence about the State Fund or any bias it might create. Rather, the motion
requested an order excluding “[a]rgument of a [g]overnment [c]onspiracy and [c]over up.”
(Dkt. 487 at 2.) The motion explained that Sierra Pacific requested at least sixty days of
trial to call seventeen or more witnesses to testify about an alleged conspiracy among the
Forest Service, Cal Fire, the State Attorney General’s Office, and the U.S. Attorney’s
Office concerning the State Fund, the incident at the Red Rock Lookout, and Caleb Lief’s
subsequent performance evaluation and employment. The Government asked the Court
to balance the prejudicial effect of such arguments against the probative value of the
actual evidence Sierra Pacific proposed to present, which was nil. (Id. at 2-4.)
Our motion affirmatively disclosed that civil recoveries by the State in state court
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1

actions were used to support investigator training and to purchase equipment for

2

investigators—what Sierra Pacific claims creates an incentive for Cal Fire investigators to

3

find corporate barons like itself responsible for fires:

4
5
6
7
8
9
10

The other evidence Defendants rely upon is equally flimsy. That Cal
Fire has a fire cost recovery program does not support an inference
that investigators concealed evidence. Under the program, a portion of
assets recovered from Cal Fire’s civil recoveries can be allocated to a
separate public trust fund to support investigator training and to
purchase equipment for investigators (e.g., investigation kits and
cameras). A public program established to train and equip fire
investigators is hardly evidence of a multi-agency conspiracy.
(Dkt. 487 at 3-4.) That is all the United States said about the State Fund in the motion.
Sierra Pacific claims three elements of the above-quoted statement were false,

11

beginning with the assertion that Sierra Pacific’s “allegations of a conspiracy are

12

unsupported.” (Def. Rev. Supp. Br. at 116.) But the supplemental brief confirms those

13

allegations were unsupported, when it says Sierra Pacific only obtained documents

14

confirming its suspicions about the State Fund after October 2012—months after briefing

15

and decision on the motion in limine and the settlement of this case. (Id. at 113.) Indeed,

16

even now, Sierra Pacific says the Court’s ruling excluding argument that there was a

17

conspiracy “was not necessarily a surprise given the limited evidence then available to the

18

Court.” (Id. at 111.) Because Sierra Pacific lacked evidence of a conspiracy for trial, the

19

challenged assertion in the Government’s motion was a true statement and a proper basis

20

for the motion.

21

The second statement Sierra Pacific claims was false is: “A public program

22

established to train and equip fire investigators is hardly evidence of multi-agency

23

conspiracy.” (Id. at 116.) That statement is obviously true on its face. Even Sierra Pacific

24

does not deny that the State Fund was used to train and equip fire investigators. It

25

considers the statement false only because it implies the State Fund was “a noble cause.”

26

(Id.) But training and equipping fire investigators is a noble cause. And the Assistant

27

U.S. Attorneys had no more knowledge than Sierra Pacific of any impropriety concerning

28
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1

the State Fund. (Taylor Dec. ¶ 12.) As Sierra Pacific itself observes, the only audit report

2

published before the motion in limine said the State Fund was “administered by the

3

California District Attorneys’ Association (CDAA) on behalf of Cal Fire” and was of

4

“considerable value.” (Def. Rev. Supp. Br. at 110.) Thus, the statement challenged by

5

Sierra Pacific was supported by the information available at the time.

6

The last element of the above-quoted statement that Sierra Pacific claims was false

7

is the reference to the State Fund as “a separate public trust fund.” (Id. at 116.) That

8

statement, too, was supported by the 2009 audit report. As summarized by Sierra Pacific,

9

the report said the State Fund was: “administered by the California District Attorneys’

10

Association (CDAA)”; the audit “did not reveal any significant internal control problems or

11

weaknesses”; and the report “made it appear as if [the State Fund] was a legitimate

12

program controlled not by Cal Fire, but by the CDAA.” (Id. at 110.) The Assistant U.S.

13

Attorneys had no contrary knowledge. (Taylor Dec. ¶ 12.)

14

Indeed, even Sierra Pacific does not claim the Assistant U.S. Attorneys had

15

knowledge of any facts contradicting the motion in limine. That is why the supplemental

16

brief calls the alleged misrepresentations “recklessly” false rather than intentionally so.

17

But the Ninth Circuit has repeatedly held that fraud on the court requires “an intentional,

18

material misrepresentation.” In re Napster, Inc. Copyright Litig., 479 F.3d at 1097

19

(emphasis added). In Estate of Stonehill, the court found no fraud on the court in part

20

because Government counsel “was more likely making a mistake rather than a willful

21

misrepresentation.” 660 F.3d at 451. Likewise, here, anything short of a willful,

22

intentional misrepresentation is insufficient as a matter of law to show a fraud on the

23

court. Therefore, even if the characterization of the State Fund in the motion in limine

24

was not perfectly accurate (which we do not concede) the accusation fails to state a claim.

25
26
27
28

3. The Court’s Ruling on the Motion in Limine Only Held
Sierra Pacific to Its Word.
Sierra Pacific claims that the Court’s ruling on the motion in limine was a “result
of” the alleged misrepresentations by the United States. (Def. Rev. Supp. Br. at 111.) On
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1

the contrary, however, the ruling resulted from Sierra Pacific’s own response to the

2

motion, which disavowed any intent to argue conspiracy based on the State Fund. Here

3

are Sierra Pacific’s words: “Defendants have not argued – and do not intend to argue – a

4

‘conspiracy’ among the USFS, CDF, and their respective counsel, based on . . . the

5

facilitation of a program that encourages agents to blame fires on companies who are most

6

likely able to pay for them.” (Dkt. 531 at 3.)

7

The Court’s ruling only held Sierra Pacific to its word and otherwise denied the

8

Government’s motion. Without making any specific reference to the State Fund, the Court

9

ruled on the motion in limine as follows: “Granted as to conspiracy; denied insofar as

10

defendants will seek to introduce evidence that there was an attempt to conceal

11

information from the public or the defense.” (Order (Dkt. 573) at 17.) Thus, the Court

12

ruled exactly as Sierra Pacific requested.

13

Given that Sierra Pacific invited the Court’s ruling, it is hard to know what to make

14

of its current claim that “[t]he Court’s ruling on this issue contributed to the increased

15

risks of trial and Defendants’ settlement assessment, and it was a substantial factor in

16

causing defendants to settle.” (Def. Rev. Supp. Br. at 111.) If that statement is sincere, a

17

malpractice action might be in order. Relief from judgment certainly is not. 86

18

Because the Court gave Sierra Pacific the ruling it requested, the defendants cannot

19

possibly show any alleged misrepresentation was “critical to the outcome of the case,” as

20

required by Estate of Stonehill, 660 F.3d at 452, and In re Napster, Inc. Copyright Litig.,

21

479 F.3d at 1097-98. For this reason, too, the accusation fails to state a claim.

22
23
24
25
26
27
28

Sierra Pacific may have been more forthright in the brief filed last October,
which said the rulings that caused it to settle were: (1) that the defendants could be liable
based on Bush and Crismon’s failure to conduct an inspection required by state law, even
if they did not start the fire, and (2) that the defendants could not elicit evidence that
someone else started the fire. (Mtn. (Dkt. 593-3) at 17 (citing Final Pretrial Order (Dkt.
573) at 8-9).) The first ruling was based solely on law—not facts, evidence, or
representations of counsel. (See Order (Dkt. 573) at 8 (“this argument fails as a matter of
law”).) The second ruling was based on the fact that all of the defendants’ experts either
testified in deposition that they had no evidence of arson or disavowed any opinion that
the fire was caused by arson. Because that fact is uncontestable, the ruling could not have
been procured by fraud.
91
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1
2
3

4. The United States Did Not Conceal Information About the
State Fund, and There Was Nothing Improper About Filing a
Declaration by Investigator White.
The only other accusation concerning the State Fund based on any action of the

4

United States is that it filed a declaration from Cal Fire investigator White while

5

“concealing” his “undisclosed contingent interest in the action through [the State Fund],”

6

in violation of Rule 7-107 of the California Rules of Professional Conduct. (Def. Rev. Supp.

7

Br. at 119.) That accusation fails to state a claim for five reasons:

8
9
10

First, as explained above at 23-29, the settlement agreement defeats all of Sierra
Pacific’s claims about the State Fund, including this one.
Second, Sierra Pacific does not claim, and cannot show, that any testimony or

11

declaration by White deceived the Court about the State Fund and was “critical to the

12

outcome of the case,” as required by Estate of Stonehill, 660 F.3d at 452.

13

Third, Sierra Pacific does not identify any act by the United States that could have

14

“concealed” alleged improprieties with the State Fund or any interest White might have in

15

it. As noted above, the supplemental brief demonstrates that such information was not

16

available, and Sierra Pacific does not claim the Assistant U.S. Attorneys had knowledge of

17

the facts. It is not possible for them to conceal information they did not have.

18

The most that can accurately be said is the United States did not disclose

19

information that it did not have. But the Supreme Court has held that a prevailing

20

party’s failure to “make full disclosure to the Court” does not constitute a fraud on the

21

court. Beggerly, 524 U.S. at 47, 118 S. Ct. at 1868. See also Valerio, 80 F.R.D. at 641,

22

adopted as opinion of the Ninth Circuit, 645 F.2d 699 (“nondisclosure to the court of facts

23

allegedly pertinent to the matter before it, will not ordinarily rise to the level of fraud on

24

the court”); Estate of Stonehill, 660 F.3d at 444 (“nondisclosure of evidence is typically not

25

enough to constitute fraud on the court”).

26

Fourth, White had no contingent interest in this action through the State Fund.

27

That fund only contains a portion of recoveries by the State of California in state court

28

actions, not recoveries by the United States in actions such as this.
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1

And fifth, the California Bar Rules would not forbid testimony or a declaration from

2

White, even if all the facts were as Sierra Pacific claims. The rule cited by Sierra Pacific

3

(CAL. R. PROF’L. CONDUCT 7-107) was repealed in 1989. The applicable provision is instead

4

CAL. R. PROF’L CONDUCT 5-310. Rule 5-310 does not forbid testimony by a witness with

5

any sort of “contingent interest” in a case; a party to a case could never testify if that were

6

the rule. Instead, the rule provides that a Bar member shall not “pay, offer to pay, or

7

acquiesce in the payment of compensation to a witness contingent upon the content of the

8

witness’s testimony or the outcome of the case.” CAL. R. PROF’L CONDUCT 5-310(B)

9

(emphasis added). The United States did not “pay” or “offer to pay” White anything

10

(Taylor Dec. ¶ 13), and Sierra Pacific does not contend otherwise. Nor does Sierra Pacific

11

claim anyone else paid or offered to pay White anything contingent on his testimony or the

12

outcome of this case. Anything he might have had to gain from the State Fund would

13

result from the separate case pending in state court, and that would not be “compensation

14

. . . contingent upon . . . the outcome of [this] case.” CAL. R. PROF’L CONDUCT 5-310(B).

15

Therefore, even if White had a contingent interest in the State Fund, the filing of his

16

declaration in this case was perfectly consistent with the rule.

17
18
19
20
21
22
23
24
25
26
27
28

5. The Joint Prosecution Agreement Adds Nothing to Sierra
Pacific’s Claim.
Sierra Pacific returns to the argument based on (the repealed) Rule 7-107 a few
pages later, under a heading proclaiming that the very “Existence of the [State Fund]
Constitutes a Fraud on the Court.” Repetition does not make the argument stronger, even
though Sierra Pacific tries to bolster it the second time through by claiming a Joint
Prosecution Agreement between the United States and California made the two
sovereigns one and the same. In fact, the Joint Prosecution Agreement adds nothing.
The Joint Prosecution Agreement simply recognized that the United States and
California had each filed separate actions in areas of common interest, and committed the
parties to protect the confidentiality of each other’s privileged documents generated in
anticipation of litigation since the Moonlight Fire. (Taylor Dec. ¶ 14; Winsor Dec. (Dkt.
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1

288) ¶¶ 14-16; Elias Dec. (Dkt. 178-1) ¶¶ 9, 12.) The agreement also recognized that it

2

would sometimes be in the two sovereigns’ common interest to engage in joint litigation

3

efforts, and provided that both parties would maintain the confidentiality of documents

4

pertaining to such efforts. (Id.) But the agreement did not provide that any attorneys for

5

the State would represent the United States or have any role in prosecuting this case.

6

(Id.) And it did not give the United States any right to obtain—much less produce—

7

documents in the State’s files. (Id.) In fact, this Court ruled that the United States could

8

only be required to produce documents in its own possession, custody or control when the

9

State refused to turn over documents to the United States for production to the

10

defendants. (Order of May 26, 2011 (Dkt. 210) at 18.)
Nor did the Joint Prosecution Agreement give the United States an interest in any

11
12

recovery by the State in its case, or vice versa. (Taylor Dec. ¶ 14.) And, of course, it did

13

not include any provision for White to receive any payment contingent on the outcome of

14

the United States’ case. (Id.) Sierra Pacific does not contend otherwise. Therefore, the

15

agreement adds nothing to its argument that White’s alleged contingent interest in the

16

state case made it an ethical violation for the United States to file his declaration in this

17

case.

18

The rest of Sierra Pacific’s argument that the mere existence of the State Fund

19

constitutes a fraud on the court is simply an assertion that White was biased against

20

Sierra Pacific because of his alleged contingent interest in the State Fund. (Def. Rev.

21

Supp. Br. at 121-23.) This is a highly questionable assertion. In any event, if the

22

existence of a motive for bias were enough to constitute a fraud on the court, no judgment

23

would ever be final. That cannot be the law.

24
25

6. Brady Cannot Make the State Fund a Fraud on the Court.
Sierra Pacific’s next argument is that the information it claims not to have had

26

about the State Fund should have been provided to it under Brady v. Maryland, 373 U.S.

27

83, 87 (1963), even though only the State, not the United States, had the information.

28

(Def. Rev. Supp. Br. at 119-21.) Of course, Sierra Pacific really means Giglio, not Brady,
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1

since the claim that the State Fund could have biased White is at most impeachment

2

evidence. An investigator’s alleged bias is not, in and of itself, exculpatory.

3

As already explained above at 88, the State Fund accusations as a whole—including

4

this one—fail as a matter of law because judgment was entered upon a settlement

5

agreement and the Court’s approval was not obtained by fraud. In addition, the

6

accusation fails to state a claim for at least five reasons:

7

First, as explained above at 30-33, Brady is categorically inapplicable in civil cases

8

such as this. That reasoning applies with equal force to due process protections for

9

criminal defendants arising under Giglio. The accusation is therefore legally baseless.

10

Second, even if Giglio did apply in this case, the Supreme Court and the Ninth

11

Circuit have both held that nondisclosure is not a fraud on the court. 87 A Giglio violation

12

would therefore be insufficient as a matter of law to show a fraud on the court.

13

Third, impeachment evidence in the possession of state authorities is not in the

14

possession of federal prosecutors. The information that Sierra Pacific claims had

15

impeachment value—California’s handling of the State Fund—was not produced in the

16

joint investigation conducted by White and Reynolds. The State Fund was not even the

17

subject of the joint investigation. Thus, Sierra Pacific’s claim must be that the United

18

States was obligated to produce documents about the State Fund in California’s files. But

19

such documents could not be Brady/Giglio information in this federal case, because state

20

files are not in the possession of the United States.

21

Even in a federal criminal case, where information in state control might be helpful

22

to the defendant, “[t]he prosecution is under no obligation to turn over materials not under

23

its control.” United States v. Aichele, 941 F.2d 761, 764 (9th Cir. 1991) (no Brady violation

24

where federal defendant had not received impeachment materials from California prison

25

Beggerly, 524 U.S. at 47, 118 S. Ct. at 1868 (party’s failure to “make full
disclosure to the Court” does not constitute a fraud on the court; Valerio, 80 F.R.D. at 641,
27 opinion adopted, 645 F.2d 699 (“nondisclosure to the court of facts allegedly pertinent to
the matter before it, will not ordinarily rise to the level of fraud on the court”); Estate of
28 Stonehill, 660 F.3d at 444 (“nondisclosure of evidence is typically not enough to constitute
fraud on the court”).
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1

officials). This principle applies even when the materials in state files could be used to

2

impeach the state law enforcement witnesses called in a federal prosecution. Thus, even if

3

this had been a criminal case based on a state law enforcement investigation, it would

4

have been reversible error for the Court to apply Brady/Giglio to require the federal

5

prosecutors to review state files for impeachment materials. See United States v.

6

Dominguez-Villa, 954 F.2d 562, 565-66 (9th Cir. 1992).

7

State records are not in the constructive possession of federal prosecutors, and the

8

law does not impose any obligation on federal prosecutors to search the records of a

9

different sovereign. See United States v. Gatto, 763 F.2d 1040, 1048 (9th Cir. 1985) (“We

10

would still be required to find some special reason to justify extending the requirement to

11

documents in the possession, custody, or control of state authorities.”). This rule is

12

routinely applied in criminal cases in this District. 88 Indeed, as noted above, the Court

13

recognized in this case that the United States did not control and therefore had no

14

obligation to produce documents in the State’s possession. (Order of May 26, 2011 (Dkt.

15

210) at 18.) An AUSA can be held responsible for what federal investigators possess, but

16

the federal Government “has no duty to volunteer information that it does not possess or

17

of which it is unaware.” United States v. Chen, 754 F.2d 817, 824 (9th Cir. 1985).

18

Fourth, even if Giglio were applicable in civil litigation, Sierra Pacific cannot invoke

19

it after settling and waiving unknown information. “[T]he Constitution does not require

20

the Government to disclose material impeachment evidence prior to entering a plea

21

agreement with a criminal defendant.” United States v. Ruiz, 536 U.S. 622, 633, 122 S. Ct.

22
23
24
25
26
27
28

See United States v. Perez, 2014 WL 3362240, at *3 (E.D. Cal. July 9, 2004) (“The
Fresno Police Department conducted the bulk of the investigation, and Fresno police
officers may be called to testify. Because the personnel files of Fresno police officers are
not within the control of the federal government, the government is under no obligation to
turn them over.”); United States v. Rivaz-Felix, 2013 WL 1694449, at *5 (E.D. Cal. Apr. 18,
2013) (“The fact that state law enforcement personnel were involved in the underlying
federal criminal investigation, does not make their personnel files ‘under the control of,’ or
‘in the possession of’ the federal prosecutor.”)
Because the information about the State Fund was under the control of California, a
separate sovereign, Sierra Pacific’s reliance on Kyles v. Whitley, 514 U.S. 419, 437 (1995),
is misplaced.
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1

2450, 2467 (2002). It is hard to see how the Constitution would require the Government to

2

volunteer impeachment information prior to settling a civil case.

3

When the defendants entered the settlement agreement, they expressly

4

acknowledged that the facts and their potential claims “may be different from facts now

5

believed to be true or claims now believed to be available,” and they specifically released

6

“all Unknown Claims.” (Dkt. 590.) They thereby waived any information they did not

7

have about the State Fund.

8
9

Fifth, Brady and Giglio cannot excuse Sierra Pacific’s failure to use civil discovery
to learn more about the State Fund. The defendants knew about the State Fund in 2010.

10

(See Def. Rev. Supp. Br. at 110.) They examined at least nine witnesses about it in

11

deposition. (See Appendix C, at 26.) The deponents not only confirmed the State Fund’s

12

existence but also the existence of documents about the fund. (E.g., Warne Dec., Parker

13

Depo. (Dkt. 599-16) at 2-17, 26-29.) The defendants also served an expert report opining

14

that “[t]here is a built-in conflict of interest in the way the department’s cost recovery is

15

accomplished.” (Lentini Rpt., 6 R.E. US-1563.)

16

If the State Fund was so important, Sierra Pacific should have been more diligent in

17

conducting discovery on it. Sierra Pacific does not even claim to have served the United

18

States with a request for production of documents related to the State Fund—the manner

19

of obtaining documents (exculpatory or not) provided for under the Federal Rules. But

20

even if they had, the United States had no such documents (Taylor Dec. ¶ 15), and Sierra

21

Pacific does not claim otherwise. Nor did Sierra Pacific serve an effective request for the

22

documents on the State until after judgment was entered in this case. The only request it

23

claims to have served on the State earlier was a vague and overbroad request for “All

24

DOCUMENTS evidencing the use of any money recovered from any wildfire litigation to

25

which YOU were a party in the last ten years.” (Def. Rev. Supp. Br. at 109-10.) In

26

response, Sierra Pacific received two documents concerning the State Fund. (Id.)

27
28

Sierra Pacific knew that request was ineffective—as shown by the fact that it
served specific requests for documents about the State Fund later. (Id. at 113.) When
97
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1

Sierra Pacific served those requests, it obtained what it calls the “critical documents”

2

supporting the accusations made now. (Id.) But Sierra Pacific did not do so until October

3

2012 (id.)—months after judgment was entered in this case. Indeed, Sierra Pacific chose

4

to tie its own hands by requesting a stay of discovery in the state case in May 2012, two

5

months before the scheduled trial in this case. (Stay Motion, May 15, 2012, 12 R.E. US-

6

3213-3229.) 89

7

Sierra Pacific’s lack of diligence in obtaining the State Fund documents would

8

preclude a Brady/Giglio violation even if this were a criminal case. “When, as here, a

9

defendant has enough information to be able to ascertain the supposed Brady material on

10

his own, there is no suppression by the government.” Aichele, 941 F.2d at 764. 90 For this

11

reason, too, the accusation fails to state a claim.
J. Nondisclosure of an Allegation that Downey Brand Offered a
Bribe for a False Confession Is Not a Fraud on the Court.

12
13
14
15
16
17
18
19
20
21

This is the accusation we assume is true: Edwin Bauer accused Downey Brand of
offering a $2 million bribe if his son, Ryan Bauer, would falsely admit he started the
Moonlight Fire. (Warne Dec. (Dkt. 596) ¶ 33.) According to Sierra Pacific, this accusation
was made on at least three occasions: first, to two Assistant U.S. Attorneys preparing to
try this case; second, to the FBI; and third, to Sierra Pacific’s lead counsel, William Warne,
Esq., of Downey Brand. (Id. ¶¶ 33, 35.) All three accusations were made after the close of
discovery in this case.
The accusation was last made directly to Mr. Warne in November 2013. (Id.) No

Sierra Pacific’s assertion that the United States had a duty to disclose State
Fund documents in connection with another motion to compel (Def. Rev. Supp. Br. at 119)
23 is puzzling. That motion was not about State Fund documents. Instead, the defendants
claimed they were “entitled to specific documents listed on CDF’s privilege log,” (Order
24 (Dkt. 210) at 17), and those documents did not concern the State Fund. (Id., State
Privilege Log (Dkt. 288-1) at 27-47/87.) In any event, on a motion to compel, a party is
25 obligated to produce what the Court orders and nothing more.
22

89

See also Raley v. Ylst, 470 F.3d 792, 804 (9th Cir. 2006) (“[W]here the defendant
is aware of the essential facts enabling him to take advantage of any exculpatory evidence,
27 the Government does not commit a Brady violation by not bringing the evidence to the
attention of the defense.”); United States v. Bracy, 67 F.3d 1421, 1428-29 (9th Cir. 1995)
28 (no suppression where Government had given defense a criminal history printout and two
reports regarding the witness, at which point defendant could have followed up).
98
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1

explanation is offered for why he waited almost a year to inform the Court, if he or anyone

2

else thought the accusation must be disclosed or constituted a fraud on the court.

3

According to Edwin Bauer, the bribe offer was communicated to him by his

4

attorney, Eugene Chittock, Esq., of Susanville, CA. (Id.) When Mr. Warne called him, Mr.

5

Chittock denied communicating such an offer to Bauer. But Bauer told Mr. Warne that

6

when Mr. Chittock was interviewed by the AUSAs, he not only denied the statement but

7

also said “it could have happened.” (Id. ¶ 36.) In addition, according to Sierra Pacific, Mr.

8

Chittock showed phone records to the AUSAs confirming a call between his office and

9

Downey Brand, though he said the call was about something else. (Id. ¶ 41.)

10
11
12

Sierra Pacific claims the bribe accusation was false. In addition, it asserts “on
information and belief” that the Assistant U.S. Attorneys concluded it was false.
The Court can assume the truth of Sierra Pacific’s accusations. However, to assume

13

the truth of what Sierra Pacific acknowledges is only its “belief” about our conclusions

14

would be a step too far. We do not know whose version of this “he said, she said” is true.

15

Sierra Pacific’s conduct on this motion and the prior orders finding breaches of

16

professional responsibility by its lawyers do not inspire confidence in the company’s

17

integrity. Sierra Pacific has amply demonstrated that it would spend almost any amount,

18

and resort to almost any tactic, to avoid responsibility for the Moonlight Fire. The claim

19

that there was only one phone call between Mr. Chittock and Downey Brand is highly

20

improbable, since they are co-counsel for the same party on at least one major case that

21

was actively litigated throughout 2012. 91 It is puzzling that Mr. Chittock would not have

22

alerted his co-counsel at any time between the summer of 2012 and November 2013 that

23

Assistant U.S. Attorneys and the FBI had inquired about an allegation that he and

24

Downey Brand had offered a bribe. And the conflicting statements attributed to Mr.

25

Chittock when interviewed by the AUSAs (both a denial and something suggesting “it

26

could have happened”) do not exonerate anyone.

27
28

Lassen Municipal Utility District v. Kinross Gold, 2:11-cv-00255 MCE KJN.
Chittock and Downey Brand were on brief together in documents filed in March, April,
May, June, and October 2012. (12 R.E. US-3197-3212.)
99
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1

If the Court wants to know what actually was said in our interviews, we will be

2

pleased to make a full disclosure in camera. However, as demonstrated below, the content

3

of witness interviews is core attorney work product, protected against disclosure by

4

Supreme Court precedent. We had no obligation to share such information with the

5

defendants before judgment, and we will not share it with them now. For that reason and

6

the others discussed below, this accusation cannot show a fraud on the court.

7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

1. The Fact that Judgment Was Entered Upon a Settlement
Precludes any Fraud on the Court.
As explained above at 23-29, every accusation, including this one, fails to state a
claim because judgment was entered upon a settlement and the Court’s approval of the
settlement was not procured by fraud.
2. The United States Did Not Make Any Misrepresentation
About the Bribe Accusation Against Downey Brand, Much
Less an Intentional Misrepresentation.
Sierra Pacific argues that the United States made a misrepresentation in its motion
in limine “that there was not a ‘shred’ of evidence tending to show that one or more of the
Bauers may have been responsible for the fire.” (Def. Rev. Supp. Br. at 128.) Once again,
the accusation is contradicted by this Court’s record.
The only statement in the motion in limine remotely similar to Sierra Pacific’s claim
is narrower: “Without a shred of physical evidence or expert support, defendants intend to
convert this trial into an arson witch hunt, spending weeks delving into the personal lives
and transgressions of several individuals who they claim fit an arson profile.” (Dkt. 487 at
5 (emphasis added).) That statement was true when made and it remains true now.
Neither Edwin Bauer’s statement that Mr. Chittock said Downey Brand offered a bribe
nor Mr. Chittock’s statement that he did not communicate a bribe offer is “physical
evidence” or “expert support” for the proposition that Ryan Bauer started the fire.
We could have truthfully made a broader statement. For not a single witness
claimed to have knowledge that Bauer started the fire. Sierra Pacific’s “arson expert,”
Steve Carman, did not opine that the fire was caused by arson, and when asked whether
100
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1

he formed the opinion that Bauer started the fire he said “no.” (Carman Depo., 2 R.E. US-

2

448-449.) The defendants’ other expert witnesses also disavowed any opinion that the fire

3

was caused by arson. (Lentini Depo., 6 R.E. US-1568; Wruble Depo., 11 R.E. US-3187-

4

3188; G. White Depo., Sept. 8, 2011, 10 R.E. US-2676-2680.)

5

Thus, if Sierra Pacific accurately quoted our motion in limine, it would have to

6

admit that our statement was true, then and now, notwithstanding the bribe accusation

7

against Downey Brand. Whether Downey Brand offered a bribe or not, there was no

8

misrepresentation. The accusation therefore fails to state a claim.

9
10
11
12
13
14
15
16
17
18
19
20

3. Even if the Bribe Accusation Should Have Been Disclosed, It
Could Not Establish a Fraud on the Court.
Because there was no misrepresentation, the only possible misconduct is
nondisclosure. The Assistant U.S. Attorneys had no disclosure obligation in response to
any discovery request or under Brady, as explained below. But even if they did, a
prevailing party’s failure to “make full disclosure to the Court” does not constitute a fraud
on the court. Beggerly, 524 U.S. at 47, 118 S. Ct. at 1868; Valerio, 80 F.R.D. at 641,
opinion adopted, 645 F.2d 699 (“nondisclosure to the court of facts allegedly pertinent to
the matter before it, will not ordinarily rise to the level of fraud on the court”). For this
reason, too, the accusation fails to state a claim.
4. The United States Had No Obligation to Disclose the Bribe
Accusation in Response to Any Discovery Request.
Sierra Pacific argues that the Assistant U.S. Attorneys should have disclosed what

21

was said during their interviews of Bauer and Chittock in response to a request for

22

production of “notes taken during witness interviews,” and it claims the United States

23

“agreed to produce all responsive documents.” (Mtn. (Dkt. 593-3) at 47.) Once again, that

24

claim is contradicted by the documents it refers to. The United States objected to the

25

request for production as calling for “documents protected by the attorney-client privilege

26

and work product doctrine,” and stated that it would produce only “non-privileged, non-

27

protected documents in its possession, custody, or control.” (Response to Request for

28
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1
2

Production No. 186, (Dkt. 596-23) at 90.) 92
Attorney interview notes “are classic attorney work product.” SEC v. Roberts, 254

3

F.R.D. 371, 375 (N.D. Cal. 2008). In Hickman v. Taylor, 329 U.S. 495, 67 S. Ct. 385

4

(1947), the Supreme Court held that oral statements by a witness to a party’s litigation

5

counsel—“whether presently in the form of [counsel’s] mental impressions or

6

memoranda”—are protected against disclosure. 329 U.S. at 511. That is precisely what

7

Sierra Pacific argues the United States was required to disclose here. See also, e.g.,

8

O’Connor v. Boeing N. Am., Inc., 216 F.R.D. 640, 643 (C.D. Cal. 2003) (“Notes and

9

memoranda of an attorney from a witness interview are opinion work-product entitled to

10

almost absolute immunity.”); SEC v. Talbot, 2005 WL 1213797, at *1 (C.D. Cal. Apr. 21,

11

2005) (memorandum of an attorney’s interview with a witness was protected work product

12

notwithstanding the presence of factual information).

13

It is hard to believe Sierra Pacific really would have wanted to tell the jury its

14

lawyers were accused of offering a bribe. But if that is so, its lawyers should have

15

interviewed the witnesses themselves. It is not a fraud on the court for the U.S.

16

Attorney’s Office not to do their work for them. Cf. Hickman, 329 U.S. at 513, 67 S. Ct.

17

385 (production of attorney interview notes is unwarranted because the opposing party

18

can obtain the information through investigation and “direct interviews with the

19

witnesses themselves”).
5. Brady Cannot Make the Bribe Accusation a Fraud on the
Court.

20
21
22
23
24
25
26

Sierra Pacific also argues that the Bauer and Chittock interviews should have been
disclosed under Brady. As explained above at 100-101, the bribe accusation against
Downey Brand fails as a matter of law to establish a fraud on the court (a) because
judgment was entered upon a settlement agreement and (b) because nondisclosure is not a
fraud on the court. Those principles would preclude relief even if a Brady violation could

27
28

The parties agreed that protected work product did not have to be identified on a
privilege log. (Taylor Dec., 9 R.E. US-2446-2477.)
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1

be shown. The Brady claim also fails for these reasons:
First, as explained above at 30-33, Brady and Giglio are categorically inapplicable

2
3

in civil cases such as this. The accusation is therefore legally baseless.
Second, the Brady claim makes no sense. The accusation that Sierra Pacific’s

4
5

lawyers offered a bribe for a false confession is inculpatory, not exculpatory. Nor is Mr.

6

Chittock’s denial that he communicated the offer exculpatory: Sierra Pacific does not

7

claim he knows how the fire started or who started it. At most, his denial could have been

8

used for impeachment if Bauer accused Downey Brand of offering a bribe at trial. But

9

there was no trial. While salacious, the bribe accusation is of questionable materiality.

10

The accusation, and the alleged bribe offer it describes, came years after the fire itself.
Third, as explained above, the settlement agreement waives further impeachment

11
12

information. “[T]he Constitution does not require the Government to disclose material

13

impeachment evidence prior to entering a plea agreement with a criminal defendant.”

14

Ruiz, 536 U.S. at 633. The defendants expressly acknowledged that there might be

15

unknown facts and specifically released all unknown claims. (Dkt. 590.) For all these

16

reasons, a violation of Brady or Giglio could not be established even if this were a criminal

17

case.
K. The Whole of Sierra Pacific’s Motion Is Even Less Than the
Sum of Its Parts.

18
19
20
21
22
23
24
25
26
27
28

In the last section of its brief, Sierra Pacific argues that all of its accusations taken
together present a more compelling case for relief from judgment. (Def. Rev. Supp. Br. at
133-36.) The opposite is true.
1. There Is No Grave Miscarriage of Justice Here.
In United States v. Beggerly, 524 U.S. 38, 47, 118 S. Ct. 1862 (1998), the Supreme
Court unanimously held relief from judgment for fraud on the court is “available only to
prevent a grave miscarriage of justice.” 524 U.S. at 47, 118 S. Ct. at 1868. 93 There is no
See also Appling, 340 F.3d at 780 (affirming dismissal of fraud-on-the-court claim
because “[e]ven if the nondisclosure worked an injustice, it did not work a ‘grave
miscarriage of justice’”).
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1
2

injustice here.
Seven years have passed since the Moonlight Fire. The United States produced

3

over 265 thousand pages of documents in response to more than a thousand requests for

4

production. It answered 185 interrogatories and 660 requests for admissions. Fifty-nine

5

percipient witnesses and seventy-five expert witnesses were deposed. After this case

6

settled, further discovery and other litigation of the state case continued for another year

7

and a half. According to the fee petitions in state court, a small army of more than sixty

8

lawyers representing Sierra Pacific and the other defendants ran up bills totaling almost

9

$30 million in that case. And still, to this day, there is no evidence that anyone but the

10

defendants caused the fire that destroyed so much of the Plumas and Lassen National

11

Forests. There never will be such evidence.

12

The Court will search in vain for any evidence in the motion and supplemental brief

13

showing the defendants did not cause the fire. The fact that the fire started in Bush and

14

Crismon’s work area cannot be genuinely disputed. Bush himself said that is where he

15

found the fire, when he returned after driving to Howell’s base camp twenty-to-thirty

16

minutes away to get a soda—without conducting the fire inspection required both by

17

Howell’s policy and by state law. 94 Unlike Sierra Pacific, Bush and Crismon’s employer—

18

the defendant in the best position to know—had the integrity to admit that they “were

19

working on the timber project operating two bulldozers in the area where the fire ignited.”

20

(Howell’s Answer (Dkt. 56) ¶ 14.) And the defendants’ own origin-and-cause investigators

21

independently confirmed that the fire started in Bush and Crismon’s work area, in

22

testimony summarized above at 8-9.

23

Thus, the notorious white flag was just something Sierra Pacific’s lawyers seized

24

upon for distraction. Sierra Pacific never claimed the fire started at the white flag, and it

25

does not claim that now. To do so would confirm that the defendants caused the fire,

26

because the white flag was in Bush and Crismon’s work area, and they saw no one else in

27
28

94

Bush Depo., 1 R.E. US-246-252.
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1

the work area all day. (Crismon Depo., 3 R.E. US-648; Bush Depo., 1 R.E. US-283.)
Scandal mongering about the Red Rock Lookout was also just a strategy for

2
3

distraction. Not even Sierra Pacific claims the fire started at or anywhere near Red Rock.

4

And if an alleged pot smoker could have spotted the fire from Red Rock—ten miles from

5

the work area—early enough to put it out, surely Bush and Crismon could have done so if

6

they had only stayed at the work site and performed a fire inspection, as Howell’s policy

7

and state law required.
In sum, none of the defendants’ accusations can absolve them of responsibility for

8
9
10

the Moonlight Fire. That is why they made a considered choice to enter a settlement,
knowing everything with the slightest significance discussed in the supplemental brief.
It is not a miscarriage of justice, much less a grave one, for the defendants to pay for

11
12

the damages caused by their neglect, instead of making the public bear that loss.

13

Therefore, even if all the false accusations were true, the motion still would fail to state a

14

claim.

15
16
17
18
19
20
21
22
23
24
25
26
27
28

2. Read as a Whole, the Supplemental Brief Only Shows Sierra
Pacific’s Accusations Lack Integrity.
One rarely encounters so many assertions of law that are precluded by binding
precedent. Beggerly is not even acknowledged. The old western Pennsylvania district
court decision in Derzack is relied on extensively without recognition of binding Ninth
Circuit decisions contradicting it. See supra at 12-13. Shaffer is claimed to “uphold[]” an
order vacating a judgment for fraud on the court, when in fact there was no such order and
the Fourth Circuit reversed dismissal of a complaint as an abuse of discretion because that
was too harsh a remedy for violation of the duty of candor. See supra at 16-17. And
Pumphrey is claimed to hold discovery violations and “mere attempts” are enough to show
a fraud on the court, when the decision actually was based on perjured trial testimony
that deceived the jury. See supra at 18-19. The most charitable interpretation of all these
lapses is that Sierra Pacific fundamentally misunderstands the law.
The abuse of the record is even worse. We have never before seen people accused of
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1

perjury based on a doctored record, as Sierra Pacific has done here. But one new low is

2

not enough for Sierra Pacific; its supplemental brief does the unthinkable twice. See supra

3

at 42-45. It then goes on to accuse other people of “felony” obstruction of justice based on

4

purported quotations of a witness’s testimony which are actually the words of the

5

principal author of Sierra Pacific’s brief, where the actual testimony disavowed knowledge

6

of a cover-up and was explicitly only speculation. See supra at 86. This is professional

7

misconduct of the worst kind. But it is equally a reflection on Sierra Pacific and its

8

motion. Read as a whole, all the supplemental brief shows is Sierra Pacific’s accusations

9

lack integrity through and through. 95

10

And then there is the declaration of former AUSA Bob Wright, who switched sides

11

after previously representing the United States in this case and then disclosed attorney-

12

client communications and core attorney work product in a declaration written for him on

13

Downey Brand pleading paper. A motion to disqualify all the attorneys on Sierra Pacific’s

14

brief, and for other necessary relief, is pending (Dkt. 613). That motion will need to be

15

decided even if the motion for relief from judgment is dismissed. 96
3. Reassignment of this Case to a More Capable AUSA Was Not
a Fraud on the Court.

16
17
18
19
20
21
22
23
24
25
26
27
28

In a last-ditch effort to undo its settlement, Sierra Pacific clallenges the U.S.

The Court has ample authority to hold Sierra Pacific and its lawyers accountable
under Chambers v. NASCO, Inc., 501 U.S. 32, 44, 111 S. Ct. 2123 (1991).
96 As explained in the motion, the United States is entitled to an order requiring
the return of any record which contains or refers to confidential information wrongfully
obtained from Wright, and an injunction prohibiting the defendants and their lawyers
from discussing the information. In addition, even after we brought the applicable
provisions of the State Bar Code and professional rules to their attention, the defendants’
lawyers could not resist repeating in their brief confidences of the United States which
they procured from Wright in an egregious breach of their own professional duties. (E.g.,
Def. Rev. Supp. Br. at 31-33 (discussing activities of litigation counsel and retained expert
consultants, attorney-client communications, thought process and litigation strategies of
litigation counsel), 41-42 (discussing requests for legal advice and legal advice received
from Justice Department’s Professional Responsibility Office).) The defendants should not
be permitted to continue exploiting their ethical transgressions while this case is on
appeal. Cf. Lynn v. Gateway Unified Sch. Dist., No. 2:10-CV-00981-JAM, 2011 WL
6260362, at *7 (E.D. Cal., Dec. 16, 2011) (prohibiting disqualified counsel from “all official
and unofficial work” related to the case, including filing a notice of appeal), appeal
dismissed, 771 F.3d 1135 (9th Cir. 2014).
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1

Attorney’s Office’s staffing of this case. The Wright declaration devotes paragraph after

2

paragraph to discussions of cases unrelated to this one, and to speculation about things

3

that must have happened long after he left the office and what he would have done if his

4

assumptions about such facts were true. It appears to have been included in the Sierra

5

Pacific’s motion primarily to besmirch the reputations of Assistant U.S. Attorneys

6

handling this case. The declaration adds nothing to the substance of their motion, and

7

fails to bolster their claim of a fraud on the court.

8
9

On a motion accusing others of lacking candor, neither Wright nor his handlers saw
fit to disclose the circumstances of his “retirement” which embittered him enough to

10

switch sides in violation of his duty of loyalty to the United States. They try to create the

11

impression that Wright is a celebrated veteran of the U.S. Attorney’s office, who received

12

nothing but praise for his work. (Wright Dec. ¶¶ 3, 12, 20, 22.) But in fact, his work was

13

of mediocre quality and it was for this reason the Moonlight Fire case was assigned to

14

another attorney at the pleading stage, before discovery commenced. (Shelledy Dec.

15

¶¶ 23-26; Wagner Dec. ¶¶ 8-13.) Following the reassignment, Wright’s performance in

16

2010 was so poor that his supervisors (the persons he now attacks) eventually had to tell

17

him he could be fired if his work did not improve in the next ninety days. (Shelledy Dec.

18

¶¶ 32-33 (noting specific lapses).) He retired before the end of that period. (Id.) These

19

events must have left Wright bitter and likely explain why he is lashing out at our office.

20

Whatever his reasons, this case was not reassigned to avoid disclosure of anything

21

or for any improper purpose. As explained below, it was reassigned because Wright was

22

not capable.

23

However, even if every word of Wright’s declaration is accepted, it would not show

24

any fraud on the court. In his own words, Wright “suspect[s]” that some un-named person

25

told “Civil Division management” that “there was or might be a problem with the

26

Moonlight Fire Investigation and Report,” and that Wright should be removed from the

27

case because of his self-professed “zero-tolerance of litigation misconduct.” (Wright Dec.

28

(Dkt. 593-4) ¶ 32.) Almost immediately after saying he “suspect[s]” this was the reason for
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1

reassignment, Wright confirms this suspicion may be wrong. (See id. (“[w]hether or not

2

my suspicions are correct . . .”).) Of course, Wright’s suspicion is rank speculation. Thus,

3

Sierra Pacific’s own filing shows this accusation is baseless. Cf. Burch v. Regents of Univ.

4

of California, 433 F. Supp. 2d 1110, 1119 (E.D. Cal. 2006) (Shubb, J.) (“statements in

5

declarations based on speculation . . . are not facts” (emphasis in original)). As explained

6

below, Wright’s speculation is demonstrably false.

7

Sierra Pacific is happy to repeat Wright’s speculation, but it neglects to mention

8

that the actual reasons for the reassignment of this case were explained to him in detail,

9

in a thirty-five minute meeting with the Civil Division Chief on January 5, 2010. As

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

explained in a declaration from Division Chief David Shelledy:
My sole reason for reassigning the case was I doubted Bob’s ability to
provide competent representation because of serious deficiencies in his
performance during the preceding six months.
I told Bob I was reassigning the Moonlight Fire case on January 4,
2010. He asked if I would meet with him the following day, so he could
try to change my mind, and I agreed to do so. During a meeting in my
office from 9:00 to 9:35 on January 5, 2010, I gave Bob a detailed
explanation of my reasons for reassigning the case. . . .
First, he sent retained experts unescorted into government offices to
review documents and talk with government employees—with no prior
review of the documents to avoid waiver of privileges, no record of
what documents were reviewed so we could satisfy our disclosure
obligations, and no safeguards to ensure that the experts’ opinions
would ultimately be based on reliable information and our witnesses
would not set themselves up for impeachment. When I first learned
that Bob had done this, I directed him not to do it again, but he did so
anyway twice more.
Second, he advised the Affirmative Litigation Unit Chief and me that
prejudgment interest (a category of damages which can run millions of
dollars) cannot be awarded in wildfire cases, which was clearly
incorrect. And he failed to perform a competent legal analysis of this
issue when the Unit Chief and I directed him to do so.
Third, he attended multiple mediation sessions in a case without
interviewing a key witness to determine the strength of our damages
claim.
I wrote a detailed summary of the meeting that same day, which I
would be pleased to submit to the Court for review in camera.

28
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1
2

(Shelledy Dec. ¶¶ 24-26.) 97
After the meeting, Wright asked the United States Attorney to overturn the Civil

3

Chief’s decision. The U.S. Attorney—who already knew of Wright’s poor performance and

4

had agreed in advance that he was not up to handling this case—met with Wright to hear

5

his complaints. (Wagner Dec. ¶ 10.) Wright did not raise any ethical concerns (id.), which

6

casts considerable doubt on his accusations now. After meeting with Wright, the U.S.

7

Attorney made a considered judgment that the decision to reassign this case was

8

appropriate: “David felt, and I agreed, that Bob was simply not the best person to handle

9

a case of the size and complexity of the Moonlight Fire case.” (Id. ¶ 11.)

10

A lawyer worthy of credence would have acknowledged the reasons Wright was

11

given. But even if accepted, his accusation could not show any fraud on the court. His

12

suspicion that some unidentified person said “there was or might be a problem” with the

13

investigation or report itself reflects that there may not have been any problem

14

whatsoever. In addition, because the problem Wright imagines is never specified—either

15

by Wright or by Sierra Pacific—it is impossible to conclude that Government counsel

16

deceived or tried to deceive the Court concerning it. Indeed, without knowing what

17

information Wright speculates Shelledy allegedly received, it is not even possible to

18

conclude that the United States did not affirmatively disclose it to the Court. Therefore,

19

the accusation amounts to nothing.

20
21
22
23
24
25
26
27
28

The Wright declaration says he received a performance evaluation two weeks
later rating him “outstanding” in one element (ethics and professionalism) and
“successful” in four others (case handling, advocacy, legal writing, and productivity). As
explained in Shelledy’s declaration, “That is not an impressive evaluation for an
experienced Assistant U.S. Attorney.” (Shelledy Dec. ¶ 28.) AUSA Taylor (to whom the
case was reassigned) was rated outstanding not just in ethics and professionalism but also
in case handling, advocacy, and productivity, and she performed brilliantly on every case
assigned to her since giving up her partnership in a regional law firm to join the U.S.
Attorney’s Office. (Id. ¶ 29.) Thus, the two performance evaluations confirm Shelledy’s
judgment at the time that Taylor had the outstanding litigation skills required for this
case and Wright did not.
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4. Wright’s Accusations about the Freds Fire Case Cannot
Show a Fraud on the Court in this Case.

1
2
3

Wright claims to have “felt” pressured by Civil Chief Shelledy not to produce to a

4

potential defendant a Forest Service document concerning an unrelated fire called the

5

Freds Fire. Candor would require Wright and Sierra Pacific to disclose that there was no

6

request for the document, and no case related to the Freds Fire was even pending at the

7

time in question (Shelledy Dec. ¶ 8), but the Court will find that nowhere in the

8

declaration or the motion. And more fundamentally, this case is not about the Freds Fire.

9

Nothing that occurred in that case could possibly be a fraud on the court in this case. The

10

accusation is therefore immaterial. The only reason Sierra Pacific made the accusation is

11

to stir up public scandal, in the hope that it would influence this Court’s decision. The

12

Court is entitled to more credit than that.

13

Sierra Pacific tries to justify the accusation as showing “a pattern and practice” of

14

withholding evidence. (Def. Rev. Supp. Br. at 135.) But the elements of fraud on the

15

court do not include pattern and practice. See supra at 11-19. Thus, what Sierra Pacific

16

really means is the Freds Fire accusation shows a propensity for withholding evidence.

17

Sierra Pacific just cannot call this what it is, because propensity evidence is forbidden,

18

subject only to narrow exceptions which do not apply here. United States v. Lukashov, 694

19

F.3d 1107, 1118 (9th Cir. 2012) (use of prior acts to show a “pattern” is propensity

20

evidence forbidden by FED. R. EVID. 404(b)).

21

By now, it should not surprise the Court that Wright and Sierra Pacific have also

22

distorted the events. They left out the part about Wright gaming the Justice

23

Department’s Professional Responsibility Advisory Office (PRAO). As Civil Chief Shelledy

24

explains:

25
26
27
28

Over the course of two weeks, our office made four inquiries to PRAO
[about the Freds Fire document] and received four responses. Bob and
Sierra Pacific acknowledge only the third and fourth responses . . . .
They do not acknowledge the first two responses from PRAO, because
those did not support what Bob wanted to do.
I have requested an order allowing me to make a full disclosure of our
correspondence with PRAO in camera. Without such an order, I
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1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

cannot disclose the content of PRAO’s advice, because it was provided
to us subject to an express reservation of confidentiality prohibiting
dissemination. But I will disclose here the information that I can.
On October 5, 2009, we received PRAO’s first response . . . . Bob was
not satisfied with the response and sent PRAO an email the same day
. . . clarifying that he did not believe the method of calculating
damages in the Forest Service document was “not reasonable,” but
only that the method employed by our retained expert was “better.”
Based on that statement of Bob’s position, PRAO provided further
advice on October 7, 2009 . . . . Bob was not satisfied with this advice
either. At this point, he seemed to recognize that in order to get the
answer he wanted, he would have to change the position he told PRAO
he would take in the litigation. That is what he did . . . .
Bob . . . requested a phone call with the PRAO advisor on October 19,
2009. . . . After the call, Bob told PRAO . . . “our position will be that
our retained expert used the correct methodology and the other method
used, by the Forest Service in the second valuation which we
anticipate will be the same approach used by the defense, is unsound
and not valid.” That is the opposite of what he told PRAO our position
would be on October 5, as quoted above.
The manipulation worked. On October 19, 2009, Bob finally got the
answer he wanted. This is the first response from PRAO
acknowledged in his declaration. He characterizes it as requiring
disclosure. It was very different from the advice we received before.
(Shelledy Dec. ¶¶ 11-16.) Because the manipulation was obvious, the Civil Chief
requested clarification:
I asked PRAO whether volunteering the document and waiving all
timber damages were the only permissible alternatives, or would our
professional obligations be satisfied if, for example, we affirmatively
disclosed to the Court the methodology used by the Forest Service
when calculating timber losses. . . .
PRAO responded to my inquiry the following day. Bob and Sierra
Pacific purport to quote PRAO’s response, but their rendition is grossly
misleading. In fact, they both omit PRAO’s direct answer to my
question, which was inconsistent with what they claim PRAO advised.
(Shelledy Dec. ¶¶ 19-20.) In sum, Shelledy “never did anything that could have inhibited
disclosure except inquire whether it was ethically permissible, through the ethics office
established by the Justice Department for that purpose.” (Id. ¶ 22.)
In fact, Shelledy may have actually prompted disclosure of the Freds Fire document:
After receiving PRAO’s last advice, Wright told Shelledy there was no ethical obligation to
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1

produce the document until he “took the position” either in a motion, at trial, in response

2

to a request for production, or in some other stage of the litigation. (Id. ¶ 17.) But

3

Shelledy directed Wright to determine whether the Federal Rules of Civil Procedure

4

required production of the document earlier, with initial disclosures at the outset of

5

litigation. (Id. ¶¶ 9, 21.) And according to Wright, “we provided the harmful document to

6

the defendants with our initial disclosures at the outset of the litigation.” (Wright Dec.

7

¶ 17.)

8
9

Thus, whatever Wright may or may not have “felt,” Shelledy did not pressure him to
withhold the Freds Fire document. Moreover, Wright’s self-congratulation concerning his

10

high standards of professional ethics and supposed “zero-tolerance of litigation

11

misconduct” are highly ironic: his declaration, submitted on behalf of the opposing party

12

in a case he had earlier filed on behalf of the United States, violates the most basic of

13

ethical principles—the duty of an attorney to maintain client confidences and to be loyal to

14

a client’s interests. If Wright’s declaration shows anything, it is his own profound lack of

15

judgment concerning what information can and cannot be disclosed under the State Bar

16

Act and ethics rules.

17

Ultimately, even if the events were precisely as Wright claims, the facts set forth in

18

his declaration would not show a propensity for withholding evidence. Rather, they show

19

the U.S. Attorney’s office seeks advice on disclosure obligations when in doubt, and

20

discloses evidence when appropriate. That is what Wright says occurred. (Wright Dec. ¶¶

21

14-17.) All the rest is just the speculation and feelings of an embittered former employee

22

who promptly left the office after being told he could be fired if his work did not improve.

23

For these reasons also, the Freds Fire accusation amounts to nothing. It is just the

24

usual scandal mongering that Sierra Pacific has resorted to since the beginning of this

25

case because its claims have no merit.

26
27
28

5. Wright Lacks the Knowledge and Expertise Required to
Accuse Anyone of a Crime.
Wright saves his wildest speculation for the end. Without knowledge of the
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1

evidence, he hazards a legal opinion that there “apparently” was obstruction of justice and

2

misprision of felony “if” all of Sierra Pacific’s claims about the record are true. (Wright

3

Dec. ¶ 31.) But as demonstrated above, those claims are contradicted by the record. As a

4

former civil AUSA whose work even in that field was substandard, Wright lacks expertise

5

to opine on the federal obstruction and misprision statutes. The fact that he would accuse

6

people of crimes without any knowledge of the evidence is precisely the sort of

7

irresponsibility that led to his departure from our office.
6. The Words that the Defendants’ Lawyers Try to Put in the
Mouth of the Departed Add Nothing to Their Case.

8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Several of the defense lawyers also attempt to bolster their position by submitting
declarations that attribute vague statements to a deceased former AUSA named Eric
Overby, from which the lawyers then infer that Mr. Overby was brought to this district in
some sort of oversight capacity to evaluate this case for dismissal—though the lawyers do
not even claim he said that. The statements attributed to Mr. Overby are too vague to
prove anything, and the inferences drawn by the defense lawyers are simply false. As
explained by the United States Attorney, Mr. Overby worked on this case for only two
months. He had no oversight role, was never tasked with managing anything in this
District, and was never asked to evaluate this case. His only role was to assist in the
litigation. And his detail to this office was terminated by mutual consent. (Wagner Dec.
¶¶ 17-20.)
CONCLUSION
For the foregoing reasons, the motion for relief from judgment should be dismissed.
The Court should enter detailed findings on each accusation made by the defendants, and
should rule:
1. Accusations one through eight fail to state a claim because the defendants knew
of all the alleged misconduct before settlement and judgment in this case, and the
Assistant U.S. Attorneys now accused of fraud actually gave them most of the evidence
relied on in the motion during discovery.
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1

2. All accusations fail to state a claim because the defendants entered a settlement

2

agreement and they do not claim the Court’s approval of the settlement was procured by

3

fraud. The record is clear that the Court considered only the settlement agreement

4

negotiated and joined by the defendants when approving the settlement and entering

5

judgment.

6

3. All accusations fail to state a claim because the motion does not and cannot

7

effectively allege a grave miscarriage of justice. None of the alleged misconduct is relevant

8

to whether the defendants caused the Moonlight Fire. It is not an injustice for parties that

9

cause forest fires to pay for the damages they caused, rather than imposing that cost on

10
11

the public.
4. All accusations fail to state a claim because, for each and every accusation, the

12

defendants either fail to allege that a decision of the Court on a central issue was procured

13

by deception and affected the outcome of the case, or the Court’s record refutes any such

14

allegation and shows the Court was not deceived.

15
16
17

5. All accusations fail to state a claim because they do not allege a fraud directed at
the Court.
6. Every accusation of perjury, and every accusation that an Assistant U.S.

18

Attorney was a party to perjury, is refuted by the deposition transcripts that are alleged to

19

show perjury.

20

7. Every accusation that an Assistant U.S. Attorney made any misrepresentation to

21

the Court is refuted by the Court’s record. If the United States’ motion in limine did not

22

describe the State Fund with perfect accuracy (which cannot be determined on this

23

record), that still fails to state a claim, because Sierra Pacific alleges only a reckless

24

misrepresentation, not an intentional one, and because the defendants’ supplemental brief

25

shows the United States’ statements concerning the State Fund were consistent with the

26

information available at the time.

27
28

8. Alleged misconduct by Cal Fire concerning the State Fund cannot establish a
fraud on the court. The United States cannot fairly be denied the benefit of a judgment
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1
2
3
4

based on alleged misconduct by someone else.
9. Brady does not apply in civil cases; even if it did, the motion fails to allege any
colorable claim that material, exculpatory evidence was suppressed.
10. All accusations based on alleged nondisclosures and alleged discovery violations

5

fail to state a claim, because such accusations cannot show a fraud on the court. The

6

United States had no obligation to supplement or correct expert reports or discovery

7

responses, because the defendants’ supplemental brief shows the information was

8

provided to the defendants by other means in discovery. Whatever witnesses may have

9

said to Assistant U.S. Attorneys in trial preparation interviews concerning an alleged

10

bribe offer from Downey Brand was properly withheld as core attorney work product.

11

11. Reassignment of this case from Bob Wright to another Assistant U.S. Attorney

12

cannot show a fraud on the court. Case staffing is the prerogative of the United States

13

Attorney.

14

In addition, the Court should now set a hearing on the motion to disqualify all

15

defense counsel and for ancillary relief, including the return of confidential information

16

wrongfully procured from Wright. As explained above at 106 n.96, relief will still be

17

needed after the defendants’ motion is dismissed.
Respectfully submitted,

18
19

DATED: February 17, 2015

BENJAMIN B. WAGNER
United States Attorney

20
21

By:

22

/s/ David T. Shelledy
DAVID T. SHELLEDY

23
24
25
26
27
28
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