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DANIEL J. BRODERICK, Bar #89424
Federal Defender
CHARLES J. LEE, Bar #221057
Assistant Federal Defender
Designated Counsel for Service
2300 Tulare Street, Suite 330
Fresno, California  93721-2226
Telephone: (559) 487-5561

Attorney for Defendant
Heriberto Sicairos-Quintero

IN THE UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA,

Plaintiff,

v.

HERIBERTO SICAIROS-QUINTERO, 

Defendant.
_____________________________________

)
)
)
)
)
)
)
)
)
)

Case No.  1:09-cr-00271 OWW

DEFENDANT’S FORMAL OBJECTIONS TO
PRESENTENCE INVESTIGATION REPORT
AND SENTENCING MEMORANDUM

Date: April 26, 2010 
Time: 9:00 A.M.
Judge: Hon. Oliver W. Wanger

Defendant Heriberto Sicairos-Quintero hereby sets forth his objections to the Presentence Report

and his position regarding the sentence that this court should impose. The defendant believes that the

sentencing guidelines set forth at page 2a of the Presentence Report does not accurately compute his

advisory sentencing guidelines.  The report recommends a sentence of 180-months, 120-months for count

1 and 60-months consecutive on count 2.  The defense believes that count 2 should not be run consecutive

and that Mr. Sicairos-Quintero should receive a sentence of 120-months in consideration of all the factors 

enumerated under 18 U.S.C. § 3553(a). 

The following specific objections and clarification are made:

1.  PSR No. 14: based on the observations of the agents and officers, the physical evidence found,

and the testimony of Mr. Sicairos-Quintero, it seems his role was limited to merely preparing the food and

assisting the actual workers of the marijuana grow with laundry and other mundane tasks.  Mr. Sicairos-

Quintero denies ever handling any of the marijuana and no evidence suggested that he did.  He was not
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ever seen in the fields nor did he have any gardening tools or items that would tend to the crop.  Defense

believes Mr. Sicairos-Quintero had a lesser mitigating role in this offense.

2.  PSR No. 19:  The defendant objects to the recommendation against a two point reduction for

acceptance of responsibility.  Application Note 2 to § 3E1.1 allows for “rare situations” in which a

defendant may obtain credit for acceptance of responsibility even though he exercised his constitutional

right to a trial.  This is one of those “rare situations” for the following reasons:

I. Mr. Sicairos-Quintero readily admitted to law enforcement all the essential elements

of the crime.  He fully admitted possessing the firearm at issue as well as aiding and

abetting the workers at the marijuana grow site.  The government successfully used

his confession to convict him.  This was, of course, a pretrial statement.

II. At trial, Mr. Sicairos-Quintero testified and again admitted all the essential elements

to both crimes he was convicted of.  Mr. Sicairos-Quintero proceeded to trial

because he believed he had a legal duress defense.  At no time did he, or his

counsel, deny he assisted the marijuana growers or that he carried a loaded,

operable firearm.  He, in fact, did admit this both pretrial and in trial.

III. Mr. Sicairos-Quintero never contested the conduct attributed to him, he conceded

the acts which resulted in his conviction.  As Application Note 3 to § 3E1.1 states,

“... a defendant may clearly demonstrate an acceptance of responsibility for his

criminal conduct even though he exercises his constitutional right to a trial.  This

may occur, for example, where a defendant goes to trial to assert and preserve issues

that do not relate to factual guilt.”  Here, we would submit Mr. Sicairos-Quintero

never contested his factual guilt – he believed he had a duress defense to the charges

which legally excused his otherwise illegal conduct.

3.  PSR No. 39: probation notes the minimum term of 5-years on count 2 should be served

consecutively to the minimum term of 10-years on count 1, for 15-years total.  Defense believes given

recent developments in sentencing law as discussed below, because count 1 has a mandatory minimum

term which exceeds 5-years, count 2 cannot be run consecutively to count 1.
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18 U.S.C. § 924(c)(1)(A)

Recently, the Supreme Court has granted certiorari in two cases, United States v. Williams No. 09-

466 (filed Oct. 20, 2009) and United States v. Abbott No. 09-479 (filed Oct. 19, 2009), to resolve a circuit

split regarding the application of the mandatory consecutive sentencing provision contained in 18 U.S.C. §

924(c) when a defendant is subject to a greater mandatory minimum sentence on another count.  In

pertinent part, that subsection provides:

Except to the extent that a greater minimum sentence is otherwise provided by this
subsection or by any other provision of law, any person who, during and in relation to any
crime of violence or drug trafficking crime (including a crime of violence or drug
trafficking crime that provides for an enhanced punishment if committed by the use of a
deadly or dangerous weapon or device) . . . uses or carries a firearm, or who, in
furtherance of any such crime, possesses a firearm, shall, in addition to the punishment
provided for such crime of violence or drug trafficking crime – 

(i)  be sentenced to a term of imprisonment of not less than 5 years;

(ii) if the firearm is brandished, be sentenced to a term of imprisonment of not less
than 7 years; and

(iii) if the firearm is discharged, be sentenced to a term of imprisonment of not less
than 10 years.

18 U.S.C. § 924(c)(1)(A) (emphasis added).

As amended in 1998, § 924(c) declares that the mandatory minimum sentences it

authorizes for specified gun offenses do not apply “Except to the extent that a greater minimum

sentences is otherwise provided * * * by any other provision of law.”  The courts of appeals have

split over what so-called “except” clause means.

Using a plain language interpretation that the clause literally means what it says, the

Second Circuit has held the “except”  clause renders the § 924(c) mandatory consecutive

sentence inoperative whenever any other provision of the law subjects the defendant to a longer

minimum sentence that the one § 924(c) would specify.  See United States v. Williams, 558 F.3d

166 (2d Cir. 2009).

In contrast, the Third Circuit has found that the “except” clause “connotes a comparison

between alternative minimum sentences for a violation of § 924(c), not between sentences for

separate violations of § 924(c) and another statute,” and would find applicable the mandatory

consecutive sentence contained in § 924(c) regardless of any other mandatory sentences a
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defendant would be subject to.  See United States v. Abbott, 574 F.3d 203 (3d Cir. 2009).  The

Third Circuit joined seven other circuits in coming to this conclusion.  See United States v.

London, 568 F.3d 553, 564 (5th Cir. 2009) (citing United States v. Collins, 205 Fed. Appx. 196,

198 (5th Cir. 2006)); United States v. Easter, 553 F.3d 519, 525 (7th Cir. 2009);  United States v.

Parker, 549 F.3d 5, 11-12 (1st Cir. 2008); United States v. Jolivette, 257 F.3d 581, 586-587 (6th

Cir. 2001); Unites States v. Studifin, 240 F.3d 415, 423-424 (4th Cir. 2001); United States v.

Alaniz. 245 F.3d 286, 286 (8th Cir. 2000);  United States v. Segarra, 582 F.3d 1269, 1272 (11th

Cir. 2009).  Counsel has been unable to identify any clear position taken on this issue by the

Ninth Circuit. 

18 U.S.C. § 3553(a)

The Supreme Court has ruled that sentencing courts must make individual sentencing

decisions grounded in the factors set forth at 18 U.S.C. § 3553(a).  United States v. Booker, 125

S. Ct. 738, 757 (2005).  These factors include the nature of the offense, the history and character

of the defendant, and the needs to reflect the seriousness of the offense, provide just punishment,

afford adequate deterrence, protect the public, avoid unwarranted sentencing disparities among

defendants with similar records convicted of similar conduct, and to provide restitution. 18

U.S.C. § 3553(a)(2). 

Booker restored district courts' ability to fashion a sentence tailored to the individual

circumstances of the case and defendant by requiring courts to consider factors other than the

sentencing range prescribed by the Sentencing Guidelines.  Indeed, under section 3553(a), courts

are required to sentence below the range if such a sentence is sufficient to achieve the purposes

of punishment.

Justification

Mr. Sicairos-Quintero appears before the court with virtually no previous criminal

history.  He has been gainfully employed for many years, but as the court is aware, he suffered

injuries to his knees from his previous employment.  His physical condition, as well as his

difficulties in finding employment, led to Mr. Sicairos-Quintero’s poor decisions which got him

involved in the instant case.
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Concerning the circumstances of the offense, Mr. Sicairos-Quintero was a minor player in

this marijuana grow.  None of the evidence suggests Mr. Sicairos-Quintero in any way helped

plan, fund, or organize this grow operation.  In fact, none of the evidence suggests Mr. Sicairos-

Quintero ever touched or tended to the marijuana crop.  Mr. Sicairos-Quintero’s uncontested

testimony was that he primarily cooked the food and helped with laundry and other mundane

chores for those who actually did work on the marijuana grow site.  

Mr. Sicairos-Quintero would ask the court to consider his lack of record, his acceptance

of responsibility in this case, his age and health condition, his previous employment along with

his obligations and support of his family, his relatively minor role in this offense, and the

uncertainty currently in the law with the applicability of a mandatory consecutive sentence under

18 U.S.C. § 924(c), and sentence him to the mandatory minimum of 10-years under Count 1

alone.  This sentence under 18 U.S.C. § 3553(a) would be sufficient to promote respect for the

law, would promote deterrence, and would protect public safety, in consideration of the nature

and circumstances of this crime as well as the personal characteristics of Mr. Sicairos-Quintero.

 Conclusion

            For all the reasons stated above and in consideration of the 18 U.S.C. § 3553(a) factors,

defense would ask the court to sentence Mr. Sicairos-Quintero to the mandatory minimum 10-

years on count 1, and find as the Second Circuit has that the “except”  clause renders the § 924(c)

mandatory consecutive sentence in count 2 inoperative whenever any other provision of the law

subjects the defendant to a longer minimum sentence, as is the case here.

DATED:  April 12, 2010

Respectfully submitted,

DANIEL J. BRODERICK
Federal Defender

  /s/  Charles J. Lee                 
CHARLES J. LEE
Assistant Federal Defender
Attorney for Defendant
Heriberto Sicairos-Quintero


